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1 MR. HABER: They were prepared by the

2 Group Reserves Coordinator, the GRC.

3 THE SPECIAL MASTER: The GRCs had

4 nothing to do with the documents?

5 MR. HABER: They are located in Europe,
&) correct, in the Hague.

7 THE SPECIAL MASTER: What I'm saying

8 is -- let's assume -- let me take you down this

9 road. There is a bunch of known compliant

10 Cuidelines which are created by X. I'm not going to
11 say who X is. [If those Guidelines are passed down
12 to Houston, Texas and Houston, Texas 1s told to

13 follow those Guidelines, why would you say that the

14 activities in Houston, Texas are in furtherance of a
15 fraud which is created here, of which they have no
16 knowledge and have no input and have no authority to

17 deal with?

18 In other words, what I'm saying 1s

19 let's assume they are improper Guidelines. They are
20 wrong and shouldn't be done. 4-10 is violated. We

21 agree with that.

22 This wasn't done because somebody in
23 Houston said to do it. This was done because
24 somebody in the Netherlands or wherever it may be

25 said to do it.
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My question to you then becomes: How
can you say what was done in Houston under those
circumstances constitutes in furtherance of the
fraud other than like that match stick?

Move it over there.

Okay, wherever you say, boss.

It's not 1like -- is there any inter
communication where they say, hey, we're going to
violate these rules or we're going to create these
deadlines which are in violation of the rules.

i'm not saying it comes out this way.

We'll create nothing in violation of
these rules. So, therefore, 1 want you to up the
number or do something with the number?

That is not the case here, 1is it?

MR. HABER: I think what the case is,
your Honor, that Shell -- the people who were
responsible for the Guidelines specified that the
Guidelines were always compliant with the SEC rule.

THE SPECTAL MASTER: That is a
different subject matter. I'm not trying that case.
I'm giving you that case.

MR. HABER: I understand that. What
happened was the Guidelines came down from the Hague

to the various operating units.
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1 Wnat Davis, Polk and Gaffney Cline had
2 concluded was that in many instances the operating
3 units did not follow the Guidelines, were unaware of

4 the Guidelines and they had done fthings that were

5 inconsistent with the Guidelines.

6 In Angola -- the point for purposes of
7 subject matter jurisdiction is they had these

8 meetings. They had two meetings. Two important

9 meetings in the United States, in Houston. One 1n

10 November of 2000; the other in December of 2000

11 where they sat down and they said, Hey, we got

12 pressure; we got to book these reserves; we got to

13 find whatever means possible to book these reserves.
14 So $PDS does its work. Does technical
15 and economic analysis. And in conjunction with the

16 other people who were participating in these

17 meetings in Houston —- they conclude that they can
18 book 74 million BOE, as Mr. Bernstein had referred
19 to earliier.

20 These were booked in violation of Rule
21 4-10. Mr. Berendregt, the Group reserves Auditer,
22 had admitted in his testimony that that was, in

23 fact, in violation of the Rule. So they had the

24 opportunity to do a field develcpment plan -- a full

25 field development plan which would be compliant.
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1 THE SPECIAL MASTER: Who is "they"?
2 MR. HABER: SPDS and the people working

3 with them from the operating unit and the other
4 experts, if you will, who attended these meetings.
5 That was the very first meeting in November 2000.
6 They had the opportunity to do a full field

7 development program and they opted not to. Instead
-8 what they did was they took the combination of the
9 cherry picked and sweet-spot development plan which
10 is not compliant with Rule 4-10.
11! THE SPECITAL MASTER: Did anyone tell

i2 them about Rule 4-107?

i3 MR. HABER: The evidence -- 1 don’'t

14! = know -- says -- your Honor, if they didn't know -—-
15 these are reservoir engineers who are supposed to
16 rnow. The testimony from virtually everyone in the
17 case supports everyone's knowledge of reasonable

18 certainty which is, in fact, what Rule 4-10

19 requires. It reguires that in order to book true
20 reserves, there must be reasonable certainty.

21 THE SPECIAL MASTER: Yes.

22 MR. HABER: I think the testimony in
23 the case supports the general awareness and

24 understanding of what the reasonable~-certainty

25 standard is.
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MR. FERRARA: Your Honor --

THE SPECIAL MASTER: Wait. We talked
about the guestion of pressure. Where did this
pressure come from?

MR. HABER: The pressure came from
philip Watts who was the CEO of EC, the exploration
unit.

THE SPECIAL MASTER: In what form ado
you have that in the record?

MR. HABER: A document -- e-mail chain
that references comments from Mr. Rothermund, 1
pelieve it was, a Heinz Rothermund who was the
Regional Business Director for Africa and South
America. He was told that -- the e-mail shows =-- 1
believe Exhibit 108 —- that they were looking —-
there was a lot of pressure and they needed to book
the reserves to meet the scorecard targetls.
Scorecards are basically performance goals but also
score cards are used for bonuses, for compensation
bonuses.

THE SPECIAL MASTER: How do you connect
that to the United States?

MR. HABER: Again, it 1is connected to
the United States because in Angola when the

pressure came down to book reserves they needed to
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1 do SPDS, which is the operating unit, did not have

e 2 its own technical staff. 5o it reached out and
3 retained SPDS, the service organization based in the

4 United States.

5 THE SPECIAL MASTER: What did SPDS do?
3 MR. HABER: SPDS did all the technical
7 work as well as the econcmic analysis. We have

8 testimony from Richard Sears, I believe. They did

9 all the technical work, economic analysis, to reach
10 an approved reserves figure that could be reported
11 and, in fact, was reported Lo the Hague.

12 THE SPECIAL MASTER: Seventy-six?
13 MR. HABER: 74 million.
14 THE SPECIAL MASTER: Was therec pressure

15 to put the number 74 there or the pressure to put

i6 the number 300 there?

17 MR. HABER: The pressure was to book.
18 Obviously, the original -- I shouldn't have said

19 "obviously."

20 The e-mail correspondence was TO do as
21 close as the offset as possible.

22 THE SPECIAL MASTER: What was the

23 target?

24 MR. HABER: 293 million BOE.
25 THE SPECIAL MASTER: And they came back
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with 757

MR. HABER: Yes.

THE SPECIAL MASTER: From that you're
saying the inference can be drawn they participated
in furtherance of the conspiracy because they
overestimated the 75 which was subsequently
restated? Is that what you're saying?

MR. HABER: Correct.

THE SPECIAL MASTER: What was the
restated amount?

MR. HABER: The full amount.

THE SPECIAL MASTER: It wasn't 74
million BOE.

MR. HABER: Then another booking in
2002 for about 46 or 47 billion BOE. The entire
amount booked in Angola was 102 to million BOE
categorized, restated.

THE SPECIAL MASTER: As?

MR. HABER: To zZero.

THE SPECIAL MASTER: That is my
question.

In other words, thére was nothing
there. 1Is that what you're saying?

MR. HABER: There wasn't anything

there.
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THE SPECIAL MASTER: T understand.

MR. HABER: I want to take a lock at
SNEPCO for a second.

SNEPCO, which is the deep water
operating unit in Nigeria. That is where SPDS again
was retained -- was engaged by SNEPCO because SNEPCO
did not have all the technical abilities that SPDS
did and also it should be recognized that SPDS was
recognized within shell as a center of excellence
and deep water because of its experience in the Gulf
of Mexico.

As we pointed cut in our papers, there
is evidence to show that they wanted to exploit that
expertise. "They" being Shell wanted to exploit
SPDS's expertise 1n warranty order assets.

Going to SNEPCO for a moment. It is
correct about the Bongo northwest 702 reservolr.
What Mr. Ferrara doesn't talk about is the fact that
in 2002 SNEPCO retains SPDS toO perform a review of
its entire fields for the purpose of looking at the
reserves against the then new Guidelines.

This is reflected in an exhibit. It is
one of —— I'm tying to find it -- one of
Berendregt's annual reports where he talks about

all of the various operating units. He's talking
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1 about SNEPCO. He talks about how they were engaged

2 to review all of the reserves against the new

3 Guidelines. And then, as a conseguence, there was,
4 in fact, a new boocking of, I think, about 193

5 million BOE.

6 As we point out, that was insufficient
L) pecause there was, 1 think, approximately 43 some

8 pillion BOE that were restated from SNEPCO as part

9 of the recategorization.
10 Brunei is interesting. Because 1n
11 Brunei there were reserves that had already been
12 booked pre-class period. There was various
13 different types of reserves at issue here. There
14 was legacy reserves, marginal reserves and reserves

15 that were booked before project maturity.

16 Quite frankly, when you read the Davis
17 Polk report, there were discussions where there

18 seems to be overlaps between all of these various
19 types of reserves.

20 For our purposes, SPDS was, in fact,

21 retained to help BSP, which is the operating unit in

22 Brunei, to maintain the reserves -- to manage the
23 reserves, to avoid a new booking.
24 Now the evidence that Mr. Bernstein

25 pointed out -- 1in Exhibit 78 is a document, minutes
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of a regional meeting that was prepared by, I would
guess, the Regional Directorate where they talk
about various operating units within a region.

One of them is Brunei. Within there 1s
a discussion of how there are reserves that are
exposed. That is sort of a euphemism in Shell speak
for noncompliant reserves.

There are reserves that are identified
as exposed and some of these exposed reserves relate
to two fields. The Merpati and Meragi fields, which
are deep water fields. And SPDS was retained to
perform studies to make these fields economic soO
they would not have to be debooked.

When you look at the document, the
document specifically says that BSP is managing
these reserves. SPDS was retained to assist BSP to
perform the services needed to manage those
reserves.

In Oman -- it is important to note a
couple of things. As Mr. Bernstein had pointed out,
there was approximately 393 million BOE that was
recategorized, restated. 0of that amount there was
some 88.9 BOE that AGH -- remember I said in SEPTAR
there was Houston and the Rijswijk operations, AGA's

operation.
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1 AGH was retained specifically to assist
2 PPDO, which is the operating unit in Oman, in
3 managing the reserves to avoid a new booking. There
] is a document that we cited, which is Exhibit 52,
5 where PDO requests AGH tO examine the scope of this

6 alkaloid field forward to, guote, protect the

7 already beoked volumes.
8 THE SPECIAI MASTER: Let me ask you a
9 guestion.

10 Did they, in fact, protect them?

11 MR. HARER: I think the answer 1is

12 ultimately no -- I shouldn't say that.

13 Yes, they did. That was the whole

14 point. They did. It was still restated.

15 Yes, they did what they were asked to
16 do. That is, to perform studies to ensure that

17 reserves tﬁat had been booked were not debooked

18 because they couldn't be produced outside of

19 license.

20 Let me go back. Reserves -- in order
21 to approve reserves —- to be booked as proved, they
22 must be producible within license.

23 THE SPECIAL MASTER: Right.

24 MR. HABER: That i1s what AGH was

25 retairied to do. To protect those reserves SO they

66 W. Mt. Pleasant Avenue

Rizman
Livingston, NJ 07039
- Rappaport (973) 992-7650 Fax (973) 992-0666
Dillon&Rose,1ic 1-388-444-DEPS

Certified Court Reporters E-mail: reporters@rrdrcsr.com



Case 3[04-cv-00374-JAP-JJH  Document 452-3  Filed 10/16/2007 Page 12 of 44
Page 104

1 could be preserved within license.
2 THE SPECIAL MASTER: If you totaled all

3 of this up, everything that you have said, how

4 much -- what is the impact to the Restatement? What
5 was the impact on the Restatement?

6 MR. HABER: Total?

7 THFE SPECIAL MASTER: You said it was on

8 the Restatement.

9 MR. HABER: About 334 million BOE.
10 THE SPECIAL MASTER: I didn't hear you.
11 MR. EABER: 334 million BOE.
12 THE SPECIAL MASTER: What it that a

13 percentage of what happened here?

14 MR. HABER: Almost eight percent of the
15 initial recategorization.

16 I just want to say, also, when you

17 asked the guestion about "protect." It was

18 protected during the class period. After the class
19 period, that is when it was done.

20 THE, SPECIAL MASTER: Okay.

21 TEE SPECIAL MASTER: 1I'll hear Mr.

22 Ferrara a little bit.

23 Mr. Bernstein, you want to say
24 something?
25 (Pause.)
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1 MR. BERNSTEIN: I may have misheard
2 something. A minor issue. Al one point you were
'3 asking a question about were the Guidelines
4 compliant or not compliant.
5 Our position is not that Shell believed
6 the Guidelines were compliant. I think Mr. Haber
7 may have been answering a question -- hypothetical
8 question or I missed something in the answer. But
9 our position is that we don't concede that the

10 people who created the Guidelines thought they were

11 compliant with Rule 4-10.

12 THE SPECIAL MASTER: I assumed there
13 was & divergence between the Guidelines and Rule

14 4-10.

15 MR. BERNSTEIN: There was a divergence

16 when the people within Shell knew there was a

17 divergence; It is not critical for today's

18 proceeding. At one point I thought Mr. Haber was

19 answering a hypothetical questiocn. The answer to me

20 sounded that way.

21 THE SPECIAL MASTER: That wasn't my
22 impression.

23 What was said was.—— I believe I

24 thought what he said was it was not in compliance
25 with 4-10. I asked where that noncompliance was.
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1 He said it was in the Guidelines.

2 T said, "Who created the Guidlines?"”

3 The Guidelines were created by these OU
4 people and others through that whole chain of events
5 +hat Mr. Ferrara had put on the board there.

6 MR. BERNSTEIN: I wanted to clarify,

7 refore we sat down, we believe the Guidelines were

8 not cempliant and Shell knew the Guidelines were not
9 compliant. That's all.

10 THE SPECIAL MASTER: Do you know what
11 that does to me?
12 That does nothing to me in this

13 proceeding. All it means 18 that is the underlying
14 case that you have against Shell in the c¢lass action
15 which is pending before this Court.

16 MR. BERNSTEIN: I wanted to make sure
17 the hypothetical gquestion didn't get twisted.

18 THE SPECIAL MASTER: You didn't concede

19 anything.

20 MR. HABER: Thank you, your Honor.

21 THE SPECIAL MASTER: You have a couple
22 of words, Mr. Ferrara?

23 MR. FERRARA: Mr. Weed

24 ‘ THFE SPECIAL MASTER: Mr. Weed, come up.
25 MR. WEED: Three quick responses.
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THE SPECIAL MASTER: Did you play

basketball, toco?

MR. WEED: In high school. In college
I rode crew; the other tall sport.

THE SPECIAL MASTER: Where did you do
crew?

MR. WEED: Dartmouth.

THE SPECIAL MASTER: They didn't have a
very good basketball team. Fither.

MR. WEED: Some great rowing on the
Cooper River in Camden .

Your Honor, I'm here, guickly, to talk
about Angola. That is clearly what the plaintiifs
think is the strongest part of their case. I think,
first of all, it is important if you look at the
record.

This whole idea Shell has acknowledged
and, more importantly, it acknowledged at the time
this booking it was engaging in Angola was WIONng was
in violation of the Guidelines is actually not true.
That is based on one --

THE SPECIAL MASTER: Violation of the
Guidelines or in violation of 4-107

MR. WEED: Either one. Shell believes

the Guidelines were in compliance with Rule 4-10.
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1 The plaintiffs claim Behringare, the
2 auditor, knew at the time this bocking was not
3 compliant but it was a needed for the development.
4 Behringare's rebuttal declaration --

5 that shows that the exchange that plaintiffs base

6 that argument on was simply a misunderstanding and
g in the depositicn -- he carried it up in the
8 rebuttal declaration. He said at the time he

9 believed the development they were preparing or the

10 booking they were making was compliant with the
11 Guidelines.
121 ‘Your Honor, that goes to the larger

13 point about Angola. The plaintiffs talk about two

14 specific meetings in Houston, November 2000 and
15 December 2000, where this booking was discussed.
16 At the final meeting two of the

17 participants were Beremdregt, the Group Reserve's
18 auditor who was based in the Netherlands and

19 Ralbers, the Group Reserves auditor based in the

20 Netherlands.

21 They traveled to Houston and they met
22 with SDA and Engle personnel. AL this point the

23 specific point of the meeting was to run the booking
24 by Berendregt and Aalbers and obtain from them the

25 approval that the booking was in compliance by it
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and in compliance Rule 4-10.

As a result of that meeting, more
specific, Mr. Berendregt and Aalbers decided that
was a correct booking to make. I think those
actions and the fact they were called in 1is
symptomatic 0f the larger point which is SPDS's
actions were not in furtherance of the fraud. They
were not fraudulent activities.

Technical activities that were
determining what the reserves should be. The fact
they were run by and cleared through these
Netherlands-based personnel is part of the whole
argument that Shell is making in this case; that the
actions of SPDS were not, themselves, fraudulent.

While they were obviously —- while they
were later determined to be mistaken or overstated,
they were ﬁot actually fraudulent because they were
attempting technically to obtain correct information
about what the bookings should be.

I think that's the point I wanted to
make.

THE. SPECTAL MASTER: Thanks very much.

MR. FERRARA: Ms. Dmitronow.

THFE SPECIAL MASTER: We're not going to

talk abkout Austrailia?
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1 MS. DMITRONOW: Maybe on another
2 occasion, your Honor.
3 Thank you for giving me the opportunity
4 to speak now.
5 There is one other point on Angola that
6 T think deserves mention. My colleague aid a
7 prilliant job in explaining how the record stands.
8 Mr. Haber suggested that score cards

9 were an important background reason behind the
10 Angola booking. It is important to note for all "’
11 purposes proven reserves weren't a metric on the
12 SPDS scorecard.
13 I think that indicates just how
14 peripheral the SPDS/SEPTAR are to prove bockings.
15 It didn't fit in their remuneration matrix.
16 Beyond that, to discuss Rrunei briefly.
17 Mr. Haber referred to Exhibit 78 in the record,
18 which mentions Brunel managing marginal reserve

19 bookings. That exhibit doesn't even mention SPDS;

20 nor does it mention anyone in the United States
21 being involved in that issue of maintaining the
22 Brunei marginal reserves booking. In fact, the

23 evidence illustrates the exact opposite of what Mr.
24 Kennett, the head of Brunei during that period --

- 25 he was based in Oman -- based in Brunei.
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I'm getting confused.

He said specifically that SPDS was not
retained to maintain the marginal reserves.

THE SPECIAL MASTER: He said the
cpposite.

MS. DMITRONOW: He said --

THE SPECIAL MASTER: What does the
document say?

MS. DMITRONOW: The document doesn't
mention SPDS.

THE SPECIAL MASTER: It doesn't?

MS. DMITRONCW: Tt says, "BST Brunei."
The operating unit in Brunei. Brunei is managing
the modular reserves.

THE SPECIAL MASTER: Let's start with
this basic. Did they desire SPDS to do anything?

MS. DMITRONOW: There 1is no evidence on
the record that they did.

THE SPECIAL MASTER: They didn't even
hire them?

MS. DMITRONOW: The head of Bedward
{(phonetic) Engineering for Brunei said specifically
he did not hire them and he did not even speak to
them about the modular reserves.

THE SPECIAL MASTER: He didn’'t?
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1 MS. DMITRONOW: No:

2 THE SPECIAL MASTER: What you're saying

3 is that Exhibit 78, while it talks about managing

4 the reserves, which could be, 1f I use the right

9 expression -- I'm not sure -- the euphemism for

6 overstating them or as stated?

7 MS. DMITRONOW: There was a watching.
8 Correct.

9 THE SPECIAL MASTER: You'll say

10 "watching."” They'll say overstating or making sure
11 there won't be overstating.

12 Wwhat I'm stating to you is while there
13 is language in the memorandum, Exhibit 78, which

14 will reflect that it does not reflect that SPDS was

15 a party to that nor hired for that or had anything

16 to do with that -- is that what yocu're saying?

17 MS. DMITRONOW: Exactly what I'm

18 saying, your Honor.

19 THE SPECIAL MASTER: The record 1is
20 whatever it 1is.

21 MS. DMITRONQOW: Finally, one further

22 operating unit which Mr. Bernstein and Mr. Haber
23 discussed was Oman. They referred to AGH, which was
24 based in Houston, cooperating or working together

25 with AGT which was based in Rijswijk. The record
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1 indicates these two branches of SEPTAR did, in fact,

2 not work together. The head of the two branches --
3 Mr. Tain Percaval submitted a declaration that they
4 deliberately didn't work tcgether because they had
5 cstablished relationships with the RiJswijk branch
6 of SEPTAR working with non-U.S. operating units and

7 a U.S. based laboratory, AGH, working with the

8 United States operating units.

9 There is also no evidence in the record
10 that AGH perfomed in Oman --— actually helped Oman to
11 maintain allegedly overstated reserves bookings.

12 In fact, all that happened was a

13 handful of AGH employees from Houston assisted Oman
14 with eight of there 125 fields to conduct field
15 studies which were incredibly experimental which
16 would only have led to production increases way

17 beyond the class period and were, therefore, totally

18 removed from the alleged plan in this case.

19 THE SPECIAL MASTER: Thank you.

20 MR. FERRARA: Very briefly for Jennifer
21 Simon, your Honor.

22 THE SPECIAL MASTER: Absolutely.

23 You folks must have been working very

24 nard in the last week.

25 : ' MR. BERNSTEIN: Over the last year.
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THE SPECIAL MASTER: We're just talking

about the preparation for the hearing, per se.

Go ahead, please.

MS. SIMON: Your Honor, 1'd 1like to
address the point that plaintiffs made about whether
or not S.E.C filings are sufficient to establish
conduct in the U.S.

They rely on Internaticnal Nesmont for
this point. I'd like to first point to
International Nesmont.

The SEC did not find conduct in that
case. In fact, if you look at the decision, the
Court is very careful to point oqt that the company
also had a New York stock promoter that issued
numerous press releases.

In Shell the I.R. Department here in
the U.S. did not issue press releases but, rather,
relied on the Buropean decision makers to issue them
and distribute them here.

In addition, this issue has actually
peen decided by both the Second Circuit in Ttoba and
in Tri-Star. Both decisions dealt with SEC filings
and whether or not a foreign purchaser —-- whether
that U.S. conduct in connection with the foreign

purchaser -- both of those decisions agreed unless
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1 the foreign purchaser -- also plaintiffs can't show
2 that the conduct affected theilr decisicn to purchase
3 stock or impacted the European market. That would
4 not count as U.S. conduct.
5 In Iotba the Court noted that the

6 foreign purchaser did read the filings when they
7 made the decision to purchase. By comparison in

8 Tri-Star although there were SEC filings that were

9 allegedly included in the representation marking

10 that additional factor of reliance and effect on the
11 Europe market. No jurisdiction was found. Just 1in
12 our case -- in the Tri-Star case the Court was

13 careful to point out that the U.s. SEC filings were

14 based on earlier actions.
15 That's all.

16 MR. FERRARA: Your Honor, I thank you
17 for indulging us.

18 THE SPECIAL MASTER: No inculgence.
19 Quite frankly, you know, I think you

20 folks that work behind the person who is out

21 front -- indeed, I see it in all cases -- do such
22 admirable work. Occasionally, they're not even

23 recognized.

24 1 thank you for recognizing the folks
25 who work with you. I don't know -- Ms. Ashton's
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1 name has been presented here today. But certainly
2 she's responsible for a lot of the documentation
3 that we see.
4 Mr . Haber I know for a long time.
5 In any event, thank you very much .
6 Wwhat I'd like to do is give you both an

7 opportunity, if you so would like to, within the

8 next week or within this week, after you get the
9 transcript -- when will that be?
10 THE REPORTER: Wednesday.

11 THE SPECIAL MASTER: We'll still be

12 working. 1t doesn't matter. Why don't we give you
213 folks a week? If you see something in the

14 transcript that ycu'd like to supplement briefly --

15 the word "briefly" 1is specifically underlined and

16 italicized. Because you think something was

17 misunderstood by the Court or something should be

18 further elucidated for the Court on that particular

19 point, don't hesitate. I'1l give you a week to send

20 it in. 1I'1l1l not decide this within the week anyway.

21 MR. FERRARA: I think we're not due to
22 have findings in until Friday -- post findings and
23 whatever comments we have on the transcript.

24 THE SPECIAL MASTER: Whichever way you
25 want to do it. If you want to wait a couple of
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1 extra days to see the transcript, 1 have no problem

2 with that, either.

3 MR. FERRARA: Thank you.

4 MR. BERNSTEIN: Thank you, your Honor.
5 THFE SPECIAL MASTER: Thank you. It was

6 a pleasure seeing you all.
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