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i1 Friday, 2nd July 1959
21 (10.30 am)
B MRANDREW LAZENBY (continued)
@ Cross-examined by MR COX (continued)
5 @: You know very well that you discussed the multibrand
8 loyalty concept with Mr Donovan on 24th November 1992,
1 do you not?
#  A: AsI said yesterday, no, I have no mesmory of talking
191 about it at all.
@ Q: Asyou said yesterday, in the last few months, you have
1111 had a dim and stirring recollection about the Concept
121 Four, is that right?
[3  A: What I said was in looking at Concept Fourasa
114) collection of — a variety of generic, different
_ 118 promotional items, we had those things coming in all the
(16] time, so as a kind of thing that I might remember, it
171 came in fram all sorts of different people at different
(g times.
per  Q: No,Mr Lazenby. You said yesterday that you had
. [20] a recollection of having read Concept Four.
©1h  A: What | meant was I might have scen it, and all it was
1221 was a gencric string of different bits of a promeotion,
% which were not presented in any particularly coherent,
.- holistic manner, which could have been developed into a

{251 promotion. We had those things coming in ail the time,
Page 1

{1} ‘wrote to me, uasolicited mail, as we perceived, 20 or 30

19 2 weck. What I normally did with those is to ask round

@ the office, particularly if people claimed to have

#) worked with Shell in the past, for what pcople in the

15 office thought about the people who had written it. On

{81 that occasion, people said, "Yes, Mr Donovan was

7 involved with us in Make Money and a few other things,

8] particularly Star Trek recently”, and the recommendation
191 seemed to be that we should have a taik to him.

[t Q@: Arc you saying that you did not believe in 1992, and
f11} throughout 1992, that he was trading on the old boy

1+2) network with Mr King?

ita  A: Mr King spoke, I seem to recall, quite highty of him; he
(14 recommended that we speak to him. I therefore met him, |
15 Q: Will you answer my question? Are you saying —~

(162  A: No,I do not think that I knew or thought that

1171 Mr Donovan was trading on any kind of old boy network
{*8) with Mr King at the time. I saw Mr Donovan becausc he
(19] was recommended, he obviously had a good track record in
{200 games. He had worked with Shell in the past. Thercfore
{21] there was a point and a reason to seeing him. I did not

{27] directly link Mr Donovan with Mr King at all. He was

231 indeed, I think, at the time, working on a variety of

[24] promotions with Mr King, as far as I recall, but nothing

{28] more than that.
Page 3

11 and therefore I would not be able to possibly remember
[2) distinguishing between all of the different ones that we
@ had coming in. 1. may have scen it, ] may not, as I said
K1 before,
15 @: Do you remernaber, in late 1993, when it first twigged
_ with you that you may have a problem, because Mr Donovan
71 seemed to believe he had a right, in your view - that
] is to say you realised he seemed to believe he had a
8] right to 2 multibrand loyalty concept.
pop  A: Sorry, what was the question again?
f11  Q: Do you remember realising, in late 1993, that you had a
112} problem with Mr Donovan about the multibrand loyalty
{13] concept?
14]  A: No, I never realised anything like that. Mr Donovan and
161 Don Marketing were cicarly and only a games agency,and -
[16] they were a good one at that. I never ever linked
1171 Mr Donovan with anything to do with loyalty or other
(18] retailers, beyond working with Make Moncy or Mega Match.
18]  Q: You belicved that Mr Donovan was trading on his old boy
o] network relationship with Paul King, did you not?
211  A: When?
2z Q@ When you met him in 1992, you believed that he was
23 trading on his old boy network relationship with ‘

i1 Q: Tam going to ask you just once more, and I want you to
121 think about it carcfuily: just as you formed rather
R critical judgments about others in other respects, you
W) forroed the view in 1992 and early 1393 that Mr Donovan
8] was just trading on an old boy relationship with
61 Mr King, did you not?
1 A: No,Idid not.I do not know why you are suggesting
[8] that.I was speaking to Mr Donovan as a games
i professional, the one who we had done more games
[0 promotions with than anyone else, and possibly not done
111] them with anyone else at all. He came in with a few
12 unsolicited ideas, one of them scemed to be quite good,
1131 I thought it was quite good, Mega Match was new to me.
14 We putit into rescarch, it did not research
{15 particularly well, and we did therefore not run it.
116] That is the long and the short of it. It is nothing to
1171 do with old boy nctworks or anything like that. I knew
1181 nothing about prior relationships or detailed work;
(19 I knew nothing about the past, beyond the fact that
201 Mr Donovan had worked with Shell an Make Money and Star
1211 Trek, and one or two other promotions.
22  Q: Did you find Mr Donovan and Mr Sotherton congenial
23] pecople to meet and to work with?

1241 Mr King, did you not? 241  A: How do you mean congenial?
25  A: No,Ididnot. What had happened was that Mr Donovan 5] Q: I mean, would you have found it possible and been able
Page 2 Page 4
(3) Page 1-Page 4

Smith Ber

- -

nal Rep.(0171-404 1400)

g -

Min-U-Script®



3B JUlY 27 1999

(1] to work with them? m G "Marketing 2.30 pm 12th May".
2 A: Iam surc I would have been able to work with them. @ A "Mtg"is meeting. ,
@  Q: And you are saying, are you, that you did not form the 1  Q: Forgive me.That is, in fact, the mecting you had with
#) view that they were simply trading on an old {47 him, is it not?
8 relationship with your predecessor? | A Yes.
) A: AsIsaid earlier on, that is not what I believed about (68 Q: Mr Donovan in that letter set out his long established
1 them, They were games professionals, they wete very m relationship, as he saw it, with Shell, did he not?
&t knowledgable about games. {#  A: He did. He mentioned all of the previous promotions
g Q: Would you look at volume 5, please, page 23227 This is 191 that he had been involved with.
{10] a note that you wrote, is it? 1o {10.45 am)
14 A Itis my handwriting. fH1 Qi When youmet him on 12th May, he also filled you in
(121 Q: Itis dated 24th June in the corner, is it not? 2] about the history of his relationship with Shell, did he
1y A:ltis, {13] not?
141  Q: This is dealing with the claim - by this time, 1i4]  A: So far as | recall, he did what all agencies did, which
118 18th June, you had launched the Nintendo promotion, had [15] Was to present credentials, explain what work they had
(18] you not? Yes or no? (161 donc with a variety of companics, and in this casc in
p7n1 A: 18th June 1993 we launched the Nintendo promotion. 17 particular, he mentioned the work that he had done in
(a1 Q: On 24th Junc - (18] previous promotions alongside Shell, particularly the
ne  A: 1993. 1g; ones he is talking about here.
2o Q: Yes. You knew by then, becanse Mr Donovan had 2o}  Q: And, of course, he mentioned that he had worked closely
21 telephoned you, that he thought that you had used an {211 and for many years with Mr Paul King, did he not?
1271 idea he had put forward to you, did you not? Yes or 221 A: I do not recall that he did.
3 no?You knew by then that he thought you had used an 23 Q: You donot recall it, but you knew it, did you not, by
4] idea put forward by him. {241 12th May 19921 You knew that Paul King and Mr Donovan’s
51  A: Yes, that is what he had had extensive conversations (251 company went back a long way?
Page & Page 7
(11 ‘with me about. That is what he thought. (11 A: Iknew it only insofar as Mr King had been in the
@ Q: On 24th June, you are recording your dealings for the [2) department for a long time, and Mr Donovan had done a
@1 purposes of Nintendo, and it is headed "Nintendo: @ large number of promotions with us. So yes, I could put
41 Don Marketing”. Would you turn the page? Would you ¥] two and two together, I guess, and I assume, say, that
. l8] read out the last but one paragraph, please? 5] Mr King and Mr Donovan had been working together.
8 A: It says: 81 Q: Please be serious. When you received the letter on
1 "Irading on old boy network and old relationships 7 27th April, or just a day or so after, you asked around
# (PK)", which means Paul King, 18] the office, did you not?
8  Q: You believed that Mr Donovan was trading on old @ A Idid.
11q relationships with your predecessor, did you not? Hor  Q: To find out about Don Marketing, did you not? _
t111  A: By 24th June 1993, ] think I did. The reason for that {11 A: Iaskedaroundthe office,because MrDonovanwas saying -
{12) is because in the course of the various conversations {121 that he had been invoived in these various games, and
{13] related to Nintendo, Mr Donovan had at length and 113 I had never heard of the company. I asked around the
(14] extensively mentioned his previous relationship - 114} office, all the other people there, who this
(18] previous working rclationship with Paul King and others (18 Don Marketing were.
1161 in Shell, and that is, so far as I can recall, the first 1 Q: And in the course of asking, no doubt you spoke to
(171 time that I thought about that. 117 Mr King? . :
(181 Q: Would you put that document away, and close up that [1e1  A: I cannot remember whether I did or I did not, but
o1 file now? Please turn to volume 2, page 952.0n [19] probably did.
fzo; 27th April 1992, Mr Donovan wrote to you, introducing o)  Q: Itis a small office, is it?
211 himself, did he not? 211  A: It was quite a small office. .
ez A Yes. 122 Qi And as a result of asking around the office, you did
23] Q: Indeed, there appears to be a note in the top righthand |23 indeed call in Don Marketing for a meeting, correct?
j24] corner of that; is that your writing? je4) Az Correct.
81 A: Itis. 28  Q: Andno doubt before having done s0, the purpose of that
. Page 6 Page 8
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11 exploration was to determine what the people in the

iz office knew about Don Marketing?

Bl A: Correct,

41 Q: And are you saying that you did not establish in that

i) exercise that Mr King thought highly of them, and they

ts) had a long track record with Shell?

7]  A: What I am saying is that I cannot recall any detailed

1 conversation with Mr King. All I can remember is asking

{g1 around the office, and everyone in the office said, "We
110 have worked with Don Marketing in the past, they did
[11] Make Money, they did StarTrek", and therefore they

117] secmed a credible company to come and talk to about

17 future promotions.

1147 Q: Mr Donovan had a reputation as being an original and
(18] excellent thinker for promotional games, did he not?

(6]  A: Hehadareputation for being - for coming up with good
17, ideas about promotional games, yes.

Ha  Q: And Mega Match was one of those, as you yourself admit
i8] you thought? Mega Match was one of those, as you

21 yourself admit you thought?

e A: Admit I thought what?

227 Q: That it was a good one?

1  A: Yes, I said, it was an interesting new idea which I had
«41 never heard of when it was revealed to me on 12th May.

26) It scemed like a good development of Make Money. _
Page 9

[1] according to you, on 4th June 1992, correct?

@ A: Correct.

B Q: You say that you were not enthusiastic about the idea,
#] not least because you were keener on Mega Match,

@1 correct? Paragraph 127,

6]  A: Yes,Iwas keener on Mega Match. I was not keen on the
{1 approach to this game for a variety of reasons, one of

{8 which was I knew that management were still not

@ interested in competitions. There was not going to be a

tig suitable gap for us to run this promotion that I could

1] sec coming up.

Itz Q: All I'want to do is confirm the history with you

13 reascnably shortly, all right?

fi4]  A: Thatisfine, butI'will give you some background which
151 will help.

18] Q: If you want to elaborate, please do, but let us sec if
17] 'we can keep it reasonably short, because I am not at the
{18] moment suggesting anything to you about this, 1 am

(19 simply dealing with your witness statement to acquaint

{20} your memory.

21 Over six months later, you say, you received an

{221 unsolicited fax from Business Development Partnership

28] Limited, and you turned them down, yes?

124 A: Correct,

@8]  @Q: On15thFebruary,paragraph 130, Mr Donovan wrote toyou
Page 11

{11 Q: May I ask you, before I come on to the subject that

2] I'want to discuss with you this morning, a little bit

@ about that Nintendo? I do not want to take long on it,

i) please. What was the name of the operation under which
18 it was developed?

16  A: The actual promotion when we ran it?
M Q: Yes.
#  A: I cannot remember,
@  Q: Was it Operation J?
(19 A: It could have been. That name rings a bell.

1111 G Doyouremember that the Nintendo launch on 18th June,
i72Z] according to you, had really first been actually begun

(13 to be developed, at least, when a company called BDP had

(14 resubmitted a proposal to you, in May 1993; do you

[t5] remember that?

1]  A: Icannotremember whether it was April or May,but the
(17 company called BDP indecd submiited what was a fully

118y worked up proposal, which was on the verge of - which

el was ready for direct implementation.

0] Q: Yes.Would you turn to your witness statemeat? You

121 deal with this aspect of matters at page 58; do you have

22 that?
2 A: Ido,
4  Q: Justtoreacquaintyou with it, Mr Donovan had submitted

126] his proposal to Nintendo for a Nintendo themed game,
Page 10

[] about, amongst other things, his Super Mario Land idea,
21 which is Nintendo, is it not?

@  A: That was the name that he gave to the promotion.
B Q: Yes.You say:

Bl  'I'was very busy with Project Hercules at the time

16 and, in keeping with my general practice of not

7] upsefting agencies unnecessarily, [ faxed the letter

8] back to him with 2 note saying thank you and that

1] I would revert when we had made any further progress.
{10] 1 have to admit that this was really an cuphemism for
It1] 'stop bothering me’,"

1121 Could we look please, at, that fax, which you will

113 find in volume 4 at 15897 There is the fax to you; the

{14] first point deals with 2 movie promotion, and the

115 possibility of a promotion with Warner Brothets:

a1 "Warners could make an excellent partner for the

17 "Hollywood Collection’.”

118  Just dealing with that very quickly, Mr Donovan

i¢] had also put forward to you, had he not, the Hollywood

126 Collection as an idea for a promotion?

1] A: Yes, so far as I recall, that was in November 1992.

221 Q: That'was exactly at the meeting of 24th November 1992.
123) This was a follow-up fax, commending to your attention

(24] the timeliness and possibilities for (1) the Hollywood

125 Collection promotion and (2) the Nintendo promotion
Page 12
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{1} which he had put forward to you the previous year,

@ correct? )

@ A: Correct.

¥ Q: When you received that fax, what we have just read from
[8 your witness statement is that you appended this note:

68  "Thanks John. T'll be back in touch when we’ve

[ made any further progress, Cheers, Andrew."

B A: Yes,

g1 Q: And that, you say, was your way of simply saying, "Stop
101 bothering me".
111 A: Yes.

(21 Q: On27th April 1993, back to your witness statement, BDP
[13] resubmitted their Nintendo proposal, correct?

114  A: Correct,

1181  Q: And you say they had developed itin the meantime, since
(181 they had originally submitted it to you. 27th April, by

{171 my calculation, is about nine weeks after you had

(18] received the fax on February 19th,

1g  A: Thatis about right.

207  Q: On 27th April, this Nintendo proposal was resubmitted.
1211 Now you contend, do you not, that you had forgotten that

1220 Mr Donovan had put forward a Nintendo proposal when you
23] received the BDP resubmitted proposal?

241 A: Thadnomemory at all that there was— that MrDonovan
1261 had put forward any Nintendo promotion at that stage.

11 they said that at the last minute, BP had gone to their

21 competitor, Sega, and therefore they were left with a

® fully worked up promotion which they had developed for a
¥ competitor, and that is what their pitch was to me at

B that stage. '

el  Q: You knew, of course, that Mr Donovan had approached
1 Mr Patten, when he had first put forward the idea to you

(81 on 4th June - indeed there had been a subsequent

{61 meeting on 4th September, as I shall show you in due

[16) course.

[111  But when Mr Donovan put forward his Nintendo

{t2] proposal to you, you knew, because he told you, that he

{121 had already been to Nintendo and discussed the matter

[14] with a Mr Patten, did you not?

118 A: Yes, he told me that on 4th June, at that meeting,

{16  Q: And that Nintendo was happy with the game and the
('n proposal being put forward?

(18 A: I cannot remember the details of the meeting, but he
118 probably, in telling me that he had discussed it with

(201 David Patten, said that David Patten was happy for it to

211 be used with us.

22 Q: WhenBDP submittedits proposals,youalso knew that BDP
(23 was the agency, and it had worked up the scheme on

{241 behalf of Nintendo, did you not?

251  A: WhenBDP first gotin touch withmein November 1992, it

Page 13 Page 15
{11 Q: That is what I understood you to say. [1] was speculative, and 1 cannot remember what they said
[z A: Correct. In a nine week period in bertween, we would [2) about who they were acting on behalf of, or indeed
[ have had hundreds of proposals of all sorts, and at the {31 whether they were acting or not on behalf of Nintendo.
4] time, Nintendo was quite a hot property. We had a 4] Certainly at 27th April 1993, they claimed to me that
5] number of people proposing our use and linkage with 15] they had had approval from Niantendo to develop the idea
[s1 Nintendo in a nurber of ways all through. f6] with BE.
m  Q: Right.I just want to ask you, before we leave 7 ¢11.00 am) :
8 27111 April: vfras that m fact the first time you had I Qi When they put the proposal to you, they told you that
19 discussed with BDP since they had submitted on {8] they had worked it up on behalf of Nintendo, did they
it01 11th November 1992 a Nintendo proposal, or had in fact {10] not?
[11] you spoken to them before 27th April 19937 i1 A: I cannot remember exactly what they said. All I was
{21 A: Idid not speak to them in the immediate time before [12) clear on was that they had developed it for linkage with
1131 27th April or whenever they put it in; I discussed maybe (131 BE, who had pulled out, and Nintendo was stifl keen -
(141 once with them immediately after they had first put up [14] or certainly the agency, sorry, were still keen to run
118] the proposal in whenever it was, 1992 - 11th November [18] the promotion.
(16 1992.They would have faxed the proposal to me. 116)  Q: The BDP proposal was taken up by you, and the first
1171 I spoke to them shortly after that, and decided not to [17) agenda document is at volume 5, page 2087.
118) use it. Between theis contact with me on 11th November 18] Do you'know a company with the initials PDP? Does
e and 27th April 1993, I had no contact with them {19] that ring any bell? -
{207 whatsoever, 20 A: No.
217 Q: None whatsoever? ‘ 211 Q: We have not been able to find — it may be others can,
221 A: Nonewhatsoever,andon 27th April 1993, they cameback 122] so let me say this now - any reference to a PDP in any
(23 to me, completely out of the blue and unprompted, with a {23] documents. So can you recollect a PDP?
{24) proposal which they daimed they had worked up and 241 A: I cannot off the tap of my head. Maybe if you give me
[25] developed on behalf of BE, so far as I can recall, and [26] some context, or is it referred to in documentation?
Page 14 Page 16
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[1] That might jog my memory.
@ G: If you take your diary of 26th March 1993, at page 6073
@ in bundle 13, I just want to ask you about this; it may
4] be there is a very simple answer, and that is why 1 want
8 to ask you. Do you see on 26th March there is a
61 reference there to PDP?
in A: Ido.
© Q: Can you tell me what that is?
1 A: Iused to use initizls for a mumber of things, to book
{t0] meetings into my diary. It could be ~ or a time
{117 blocked out for myself to put together a promotional
117) development plan, or something like that.
13 Q: You droppedyour voice just then. Could you repeat what
[14] you said?
15  A: It could stand for "promotional development pian” or
116 something like that, but I do not know. I cannot
171 remember Now,
18  Q: Canwemove on abit and see what happened with your
(g proposal for Nintendo?
120 MR JUSTICE LADDIE: Can we put away that bundie?
211 MR COX: No, my Lord, if your Lordship would hold on to
[22) that? I am grateful,
3 Would you turn to 6th May in your diary,
-4 page 6143 You record a meeting at 2.00, "Nintendo™; do

[25] you see that?
Page 17

{1 A: I donot think they are connected. The two things were
& never connected. The first entry, "Hercules", was

[ either a mecting with David Pirret or was preparation

[ for it, and the arrow probably indicates that the whole

[ time is booked out for that. And the Nintendo meeting

5] could well have been - 1 cannot remember, but it could

71 well have been me sitting down with Charic to work

i8] through the further implications of how to run the

g Nintendo promotion at that stage.

110 Q: By this time, you had given it the name Operation J, had
[11] you not? .

1z A: Iscem to recall, if I can rewind a bit, we were running
(3] 2 promotion which was beginning to look as if it was not
(14 going to be completely successful. We needed to do some
[+5) support for it therefore. I was becoming increasingly

116] involved with Hercules, and therefore - I think it ‘was

1m David’s idea that we gave the rest of my team ~

{18 Charlie Fox, Liz and Jackie - their own almost discrete

{191 project, to run a small support promotion,

[z J was not my project name for it. I have

[21] a feeling it was Charlie Fox’s. I used Greek gods and

[221 heroes for my project names. , I think, came from

(231 Charlie Fox, if | remember rightly, and he had a number

1241 of ideas — concepts that they were going to use as the

125 support for a summer promotion which was a linkage with
‘ Page 19

M A: Yes,
t Q: Would vou tell me what that refers to?
B A: I cannot remember in detail There is a meeting with
@1 BDP booked in later on in the afternoon.
]  Q: Indeed there is.
1 A: What I normally would have done preparatory to that
71 would be to get together with my team, and we would
18] prepare what we were going to say, how we were going to
81 run the meeting,
tief  Q: Does that not indicate that you had a meeting with
[H1] Nintendo?
112 A: No, not at all. | have never met Nintendo; have never
{13} met Mr Patten or anyone from Nintendo. What this was,
[14] I surmise or guess, was because the promotion was going
[15] to be run by one of my collcagues, Charlie Fox, I got
(6] together with him, because he was quite inexperienced,
1171 and we together planned how we would run the mecting.
g Because he was going to run the mecting and he was going
{19] to run the promotion, so -
ko Q: Would you turn over to the next full page, 61457 Again,
1) 4.00, "Nintendo™. There is an arrow going down from
[22) Hercules there; can you help me with the meaning of
[23] that?

it1 InterCity. This became one of them, and therefore it

12 inherited the code nare J. '

B  Q: In fact, Nintendo became J1, and the video promotion
1] that you launched some time later became J2, did it not?

B  A: Which video promotion was that?

B @ Youworkedona video promotion with a carnpany called
7 Tequila, did you not?

B A Areyourcferring to the promotion we ranin the middle
19) of 1994, which came out of a campletely open pitch

[10 process?

1111 Q: Tam referring to a promotion referred to you by - or
(12 an idea for a promotion referred to you by a company

(12 called Tequila, do you remember?

4] A: Could you give me a date, just so I can be clear?

1§ Q: Just bear with me a moment. If you look at your

(16] diary — mine is cut off, I am afraid. Do you see the

117} diary at 61577 I think that is the 14th.

f1a  A: Correct. .

(19  Q: We have a name - is that "J" at 8,007

20)  A: 8.00 in the morning?

211 Qi Yes,

22 A: It looks to me like there is a mecting before that on a

129 project called Ajax, and then at 8.30 one about J.

241 A: Of the arrow? (24] I mean, I do not know whether that refers to the
128 Q: Yes, both entrics. They seem connected. [25] promotion or to an individual,

Page 18 Page 20
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1 Q: No.
@ A: AsI say, we were looking at a number of ] concepts at
E the time.

By Q: What does that mean, "a number of ] concepts™?

B  A: Asl said carlicr on, we needed a filler, we did not

i6] know what it was going to be. Charlie, Jackie and Liz

1 ‘were mandated to go and find ideas; they came up witha

i number. I cannot remember exactly when the decision was
181 made over which one was best, but certainly over time
ia they were looking at a number of different options.
14 Q: Yes.Turn back to the 13th:
t1z1 “J brief 9.00 Bob Bailey."
[z He is from Option One, is he not?
1141 A: He is, He was the Managing Director, I think.

s Q: At1.00:

(g  "JTequila."

1171 Do you sec that?

pa  A: Yes,andTony - again, Tony Wass — Tom Wass was their
[te] Managing Director. '

pa  Q: Jtwas Tequila who put forward a pitch ot 2 pramotional
{21] idea for a themed promotion using videos and the cinema,
(221 ‘was it not?

3 A: Icannot remember what they put forward at that stage.

4 Almost every agency put forward the concept of linking

[2s) with cinemas or cinema tickets or vidcos or video
Fage 21

{11 the same idea. As I said, it was a common idea.

[ We went with Tequila because they had what we

@ thought was a better link with a cinema chain. We had

M1 extended the promotion to include Blockbuster because we
B knew that Option One had a good contact with

61 Blockbuster; indeed I seem to recall at the time we were

7 talking to Blockbuster through Option One for inclusion

8 in Hercules.

@ Q: Would you look at volume 5/21257 You should have that
(10 volume still open in front of you.This is a note from

[11] Mr Fox:

(121 "Subject: Project J1."

113 Do you sec that?

114 A: Yes,Ido.

1s  Q: And, of course, it refers to the Nintendo promotion,
{161 dated 14th May.

1t A Yes.

(e {11.15 am)

(191 @: Can you recall whether by this time there was a J27
2o A: I cannot remember, but ~ I mean I have a vague

[21] recollection that J2 might have been for use later on in
[221 the summer promotion. It was a very long promotion, it
{231 lasted from May to October, and we normally did not run
[24] short-term promotions for six months, as we did there.

125) We werc getting very concerned about how successful it
Page 23

111 rental. That was almost one of the things we had every

121 weck across our desks, It could well have been, or it

8} may not have been, that Tequila put that forward at that

) stage.I cannot remember what we were talking to them

Py about.

61 Q: Youdoremember, doyou not, thatit was Tequilawho put
m forward the video promotion, and Option One negotiated a

t81 link with Blockbuster, and it was run in 19947

3] A: Are you now referring to 1994 promotions?

(1o Q: Yes.It rolled out in 1994 —

11 A What did?

[zt Q: Avideo promotion called "Now Showing”.

7l A: The Now Showing promotion rolled outin 1994. It wasa

1141 direct result of a competitive pitch —

n&  Q: Iam not asking you that. I am just asking you; do you

[16] recall that Tequila were involved?

1171 A: Tequila were one of the five agencies that we invited to

118} pitch. What you are trying to make a link between,

[1st which is not correct, is the fact that that Tequila

(20} pitch and Now Showing was referred to at this stage.

[21] That is absolutely not the case.The Tequila promotion

122] which was called Now Showing came directly out of an

23] unprompted five way pitch between Tequila, Option One,

(241 and three other agencies. As it happens, both Tequila

[25) and Option One, in that completely open pitch, proposed
Page 22

(1 would be.

2 Q: You cannot help me as to what J2 was that you were

@ considering at this time?

#1  A: No,Imean,I was only very peripherally involved in the
18) ] promotions, as I explained. It was run very much by

() Charlie and Liz Halford. It was designed as their

7 project, to try and give them a bit of interest, a bit

i of autonomy in the job that they were doing, and I was

@ fully committed in developing Hercules at the time.

;. Q: Of course, we have scen from your diary that you

[11] attended meetings on the 6th and the 7th concerning

[12] Nintendo,

(13 A: Mm.

(4] Q: You were also involved, were you not, in discussions, or

15 atleast writing notes, on 10th May?

I116)  A: Why do you say that? I mean, I may have been, I cannot
[17] remember.

(18  Q: 2106; this may explain the tie-in with Hercules: “
re “Hercules DP sellin actual.”

120) Is that what it says?

21 A: Yes.

B2 Q: DP stands for?

22 A: David Pirret. T think this was probably a mecting note
124 to myself, cither preparatory for the meeting - were we

125 having a big meeting with David Pirret at the time about
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(1 Hercules?

@ Q: Ithink it may well have been, yes.

®  A: I suspect it was cither a preparatory note, myself

] making notes about what I was going to say, or notes

5] that I made in or immediately after the meeting about

6] what was actually said.

m  Q: And the whole point of ], of course - }1 and query )2

[8) ~was to be the [eader to a Iaunch for Hercules, was

@ it not?
i A: No,as | said, as far as I can remember, the main reason
(11 for it was because we were suspecting that the summer
(12 promotion, which was a linkage with InterCity, was not
[+3] going to be as successful as we needed.

(141 Al of our promotions at the time ~ ajl of our

[15] promotions from the beginning of 1993 were targeted at
[161 generating leads, generating data, generating names and
1171 addresses of customers, so that when we went into

{18 along-term promotion, which was confirmed by that

[ig] stage, Or we Were pretty sure we were going to do it, we

- [20; had a big database of people who were customers and were

1] also promotionally active, so that we could hit those

22} straight away at the beginning of the launch of it.

ma Q@ Was Nintendo or was it not linked, in the sense that
41 these were supposed to fill in before Hercules launched,

(25) at that time still thinking or hoping for an end of 1993
Page 25

f1  Q: If you look at 2106, back in volume 5, you will see it
2] is "lavnch 1/11 or 1/12"

B  A: Yes.Iseem to recall that at the David Pirret meeting,
@] at 2107 and 2108, which was the same time, we were

(s] discussing launch date, and I seem to recall we were

[6] proposing that by now, that was too late - we were not
7 going to get the approvals and 50 on necessary to launch
1) before the end of 1993,

@ 1seem to recall that we were by now saying that

(g launch would have to be in early 1994, and Mr Pitret, as
[11] 'was the wont with all management, gave us a stretch

{12} target to try and focus our minds and get it happening
143] as quickly as possible, and I suspect that he said, "Try

t14] and launch it by 1st November or 1st December”, which
1151 I thought was challenging, to say the least.

(e  Q: Anyway,end of 1993 or possibly carly 1994, it was

(171 thought.

e A Yes,

(1 Q: Idonot needalong explanation, but we know it went on

{2q] being put back, for various understandable reasons, into

21 1994.

221 A: Indeed.

(231 Q: But in the meantime, you were considering the run-up; if
[24] You were going to launch at the end of 1993 or early

125] 1994, you needed fillers in the meantime, did you not?
Page 27

i1 launch?
2 A: Atthat time, I think we were still aiming for an end of
2 1993 launch. Nintendo was absolutely not designed as a
[#] fillin towasds Hercules, that was not the object of
[E] it.We ran it as an overlay to our ongoing short-term
[8] promotion, which as I said was InterCity. We did not
7] normally run another national promotion on top of a
[ national promotion. We only did it to support what we
8] saw was going to be not as successful as we wanted in
[101 the national promotion.
(11 Q: Would you look at 6156, please, in your diary? This is
121 why I have asked you whether you can help me with what
(3] J2 was, because there is a note in your diary, at 6156,
{14] of J2. Do you see you ate listing your Greek gods, or
(18] at least your Greek heroes: Ajax, Achilles and then J2?
1 MR JUSTICE LADDIE: Where are we?
7 MR COX: My Lord, I am sorry. It is just under the box
(18] marked "CNE".
9 MR JUSTICE LADDIE: I have it. :
27 MR COX: There are three bullet points and there is a
{211 reference to ]2,
221 At this time, you are considering a launch date
[23) for Hercules of late 1993, are you not?

M A: Yes.

21 Q: And so you considered one of them was - I appreciate
B InterCity may or mai}’ not have been going to go forward,
i1 but you were having to put in fillers in the meantime,

1) to think of fillers?

6] A: Just to be absolutely clear, we always had to have a
7} national promotion rurining. We had a contract with

181 InterCity which meant that we had to finish the

{1 InterCity promotion at a certain date, We had committed
110} to do six months of it, and so far as I can recall, it

[11] finished in early October, but we would have to look at
[12) the detail,

13 Itherefore needed another promotion to run on

4] after that, as another national promotion. I would not

te) call it fillers, but one might have looked at it like

{16] that.

17 Q: Well Lmmay be using the wrong word, but you know what
(a1 I.mean; you just needed promotions. .
119 A: We always needed a national promotion in place.

(2 Q: Nowyouwereconsidering J1, Nintendo,and you were also
[21] considering J with Tequila, were you not, on 13th May?

[22)  A: As1say,1was only very peripherally involved in all

[23] of these things,

l24)  A: Icannot remember when we were planning tolaunch at {24)  Q: You were there; I am looking at your diary, 6155.

{25} that stage. fes]  A: Yes,I'was going to explain. This sheet would face the
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(1 sheet that follows it, 6157, Friday, 14th May, which was

12} the day before I went on holiday.

@ Q: Indeed it was.

¥ A: What this list of project names basically is is an

5] agenda to talk to various members of the team who

&1 1 worked with, to make sure that they were clear what

7 neceded to be done whilst I was away on holiday.

i1 Q: Tequila you did not work with as part of your team; it
{8] Was an agency, was it not?
o A: Yes.
pi  Q: Itwas the very same agency that just happened to come
(12 out with the Now Showing proposal in 1994, which
{13 Mr Donovan also Jays claim to?

p4]  A: As] said, alonost every other person who proposed a
[158) concept to us proposed something to do with

g entertainment or cinemas or films or whatever. It was

[17} not unusual; in fact it was very common.

(18 Q: Would you look at 1589 again in volume 4, which should
119 still be open? The two proposals Mr Donovan has put

120] forward to you on 19th February, in the fax, are his

1213 Hollywood Collection and his Nintendo ideas. Nintendao,

221 put forward by BDP, becomes J1, does it not?

v A: Yes.
4 @Q: TheHollywood Collection,oratleasta promotion themed

[25 with cinemas, linked to video rentals and cinerna
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[1] and speak to them.

a1  Q: You liked high-profile, buzzy agencies, did you?

@  A: There were certainly a Jot of benefits to working with
¥ people like that, and since this agency in particular

151 had had a lot of marketing press coverage at the time,

te1 and they had run a lot of very good, successful, fun

M promotions in the near past, of course it was going to

18] be worth speaking to them, to see what they said to us.

9  Q: Like Option One; they were a high-profile, buzzy agency,
Iigj were they not?

(1 A: Indeed.

nz Qi Yes.Butwhat you did not like were Concept Systems and
1131 other irritating people, is that right, not high-profile

(141 and buzzy agencies?

118 A: AsI have explained yesterday, Concept Systems had a
[1é] particular attitude which was not annoying, it was just

117 that they never put anything concrete to us.Anything

[18] was always possible, but there was nothing cver

91 concrete. These agendies that we are talking about here

[20] have a whole string of credentials and promotions which
(21} they have all done.That is the nature of the

[z difference between a big and a small agency, and

[23) particularly as things get more complex, the bigger

[24] agencies, with more resources, were better able to meet

25 our needs.
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[1] tickets, in fact went out in February 1994, a similar
[21 promotion, with Tequila having generated it as a filler
@ before Hercules, did it not?
#1  A: Sorry, what was the question?
‘ Q: A video promotion like Hollywood Collection went out,
6 with Tequila gencrating it for Shell, as a filler for
in1 Hercules in carly 1994, did it not?
18 A: Well, as 1 said earlier on, the Now Showing was not
3 anything to do with Hollywood; I do not even recall that
119 it was a collection promotion. It was very different
{t1] from that.
(127 Aslhave cxplained, it came from a completely
(13 unprompted pitch process, where we invited five agencies
(14 to come and give us their response to our request for
15] them to suggest ideas for a particular period of time,
i16) which we needed. I cannot remember when it started. It
(7] was February or March.
g Q: Whywereyou talking to Tequila on 13th May 1993, having
1e] established J1, Nintendo, with Tequila on 13th May 19937
l2a) A We talked to all sorts of agencies all the time. As
1211 1said, we had 10 or 20 or 30 unprompted contacts per

221 week. Some of them were interesting. At the time,

1 Q: We will look at that in a while, But you thought

(7l Mr Donovan's company was trading on an old relationship
& with Paul King, did you not?

Bl A: Well, Mr Donovan had toldme that, in so many words,in
i5i his telephone conversations with me at mid 1993.

i1 Q: You know as well as I do what the significance of your
71 words were in June 1993, about trading on an old boy

181 network and an old relationship with Paul King.

o1 A: What do you mean, sorry?

o] Q: It was a derogatory comment, was it not?

{11 A: No,it wasmeant to ~1 guess it wasineant to sutomarise
(121 the power or the value, and the approach was somewhat

113 degraded by the fact that Mr Donovan was relying on

i14) saying that he had always had a good refationship with

(18 previous Shell managers, blah blah blah, because what

[t6] anyone should be relying on is the power of their actual

[17} concept or proposition in front of us, rather than

118} trying to say, “Well, you know, he would have taken up

[19] my idea, why do you not™?

fz0] (11.30 am)

211 Q: On 14th May, you were busy getting ready to go on

[221 holiday, were you nat?

1231 Tequila were a very high-profile, buzzy, fun, new, 231 A: Correct,

{24] active agency. When they got in touch with us, 241  Q: And you had gruch to do before you went on holiday?

i28) therefore, it was certainly one which we would take up 25 A: Correct.Imean, you can sce the list of appointoents in
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[1] my diary.
2 Q: What is "doing a J" on somebody, please?

Bl A: Ido not know.
Bt Q: What is "doing a J" on somebody?
B A: Ido not know. Is it samewhere referred 10 in my notes

6} or document?
I Q: Itis your words; that is why I am asking you. Does it
8 ring any bells? What does it mean to "do a J" to

® somebody?
e A "To do a J" to somebody?
117 Qi Yes.
121 A: Ihave not got a clue. We often would say, particularly

113 in the context of the ] promotion, which was a string of

14} ideas which Charlie had put together for use in

18 contingencies, I might well have said, "Well, let us do

(161 & )", at that time, or let us do one of the Js, meaning

171 one of the J ideas. I might have said that,

[1g1  Q: No,no,I donot mean that. I am asking you when you

(191 used the expression, or used it in 1993, "doa J" on

[20] somebody what you meant?

21 A: Ithink you will have to help me with the context

221 because I cannot remember ever using the words. I have
= explained why I might have used them,

.41 Q: Volume 5, please, 2129. In fact if you will go ~ yes,

(28] 2129.You are busy preparing for your summer holiday?
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[ Q: In this case, you got along very well?

@  A: Indeed.

B Q: lin fact, I think you went away for weekends with Mr
4] Bonnet?

]  A: Bonnet, probably.

® @ Forgive me, if I call him Bonnet - I am not up to

i French pronunciation. It is Bonnet, is it?

8]  A: That is his name.

[ Q: Here,you penned a note to Jeremy and Tina:

{10 "My last note before heading for the sun.The

1111 Company has a huge batch of paperwork Achilles. Can you
1:2) work with Charlie to get our CSC into the customer

{13} services. ?

14  "Number 2, brief Bob on Bob, When briefing Bob" -

1i5) Bob Bailey works for Option One, does he not?

1) - A: He was the Managing Director so he was the top of the
117 pile.
(18 Q: "When briefing Bob on J,wealluded to our Operation Bob

191 but did not specify it. Can you let him know the

{20 outline. We will let you have the full details in due

21] course."

221 'What was operation Bob?

231 A: I cannot remember. You will have to help me.

241 Q: We will see if we can get it together. I am hoping you
28] can help me.
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111 A: No, it was a spring holiday.

@ Q: Well, we will not argue about May.

@ A: It was a short holiday, a week.

#1  Q: Andyou preparedanumber ofnotesand an update for Mr
51 Leggart?

g A: Yes.

7  @: But,also,a notc, if you will turn the page, 2133, to
i) Jeremy Taylor of Option One, copied to Mr Watson,

4 Hercules part 2, dealing with project fee and design fee
1oy responsibilities. If you will turn the page to 2135, you
111 send a note, email this one, to Fox, copied to Watson,
(121 about Nintendo:

113 "Brief Ian Sutcliffe on this at lunch time. Can
(14 you keep him up to specd with everything that is
1161 happening on it, particularty any changes."

116]  You are preparing to go away obviously?
(171 A: Yes,
(& Q: Turn the page. You then pen a more personal note to

1191 Jeremy and Tim. You had established in 1992 a friendly

(207 persomal working relationship with Jeremy and Tim of

{217 Option One, had you not?

223 A: Yes,asone doesnormally with any relationship youwork
[23 with closcly.

11 Turn the page, if you would, 2nd go down to your

iz] G.One of the questions preoccupying you with Hercules

[3 'was how to keep it quiet, was it not?

H  A: Yes.You atways try to keep pramotions as confidential
tst and out of the public eye as possible until you launched

[6] so you could achieve maxinmum publicity at launch.,

M Q: "Aswe go into the open, have you any idea how we keep
1] what we are doing concealed from the market at large.

19 Specifically, how do we counteract" - are you reading

116 with me, over the page — "or avoid zll of our

{11} compctitors from doing a J on us?

na A: Okay.

(131 Q: "Ask Charlic".

(141  Now, what does that mean?

18 A: Whatthatmeansis BDP have brought a proposal whichhad

t16] been worked up, they maintained, with BP and BP had
(177 pulled out of it at the last minute and ~

118  Q: BP puiled out?
et A: They brought that to us.
(20]  Q: But BP pulled out; that was not doing a J on anybody; BP

1211 had turned it down?
2z A: Iam just explaining, BDP claimed to us, maintained all
123 along, that BP had worked it up, got BDP to work it up

24 Q: Itis not always; sometimes you hate each other? {24] 1o a usable state, and then, at the last minute, had
6]  A: Not always, indeed, 6] switched horses from Nintendo to Sega and, therefore,
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i) leaving BDP and Nintendo with no promoter. So,
Iz therefore, they bought a fully worked up concept to us
2 for use.Iassume they contacted all the other agencics
M] - sorry, all my other competitors; that was a standacd
is1 thing to do in the market.
€ Q: So "doing a J" was, effectively, pinching an idea, was
A it, pinching somebody’s else’s idea?
@  A: What we were very keen to do at this stage was to beat
191 - and this is at the forefront of our minds at this
110 stage ~ BP to launch our Nintendo promotion. BDP,
fi1} correctly or not, were telling us that BP had jumped
112] horses to Sega, and they were going to launch their Sega
(13) promotion, for the sake of argument, in mid-June.
(141  ‘We felt it very important at the time to beat BP
115 to market, in other words, to steal their thunder. That,
[16] again, is part of, I mean, I am speculating again but,
{171 so far as I can remember, when I refer here to "doing a
(18] J* it does refer to BP beating to us market with Sega,
1] their Sega promotion.
fzo)  Q: This promotionhad originally been worked up by BDPwith
211 Nintendo’s consent and approval for BP?
22 A: Yes.
w3 Q: But BP had turned it down, pulled out and rejected it,
4] had it not, after some time?

25  A: Asljust explained, BDP told us we could not speak to
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11 with them. We thought they were a good agency.

@  Q: Help me with this; when did you first consider bringing
@ in Option One to advice on Project Hercules? Your

K] witness statement helps us a little with this, I think,

ta if you would like to refresh your memory with it. It is

161 at page 16, paragraph 33, the bottom of the paragraph:

7 "One idea that was discussed during the meeting"

{5 - this is dealing with 11th January 19937

o A: Yes.

g Qi “...wastoinvolve Option One, who had designed anumber
1111 of short-term promotions for us, and had also raised in

[121 discussion the options for long-term promotions."

03 Do you see that?
[14] A: Yes.
(18 Q: When did you first consider ~ was that the time ~

(16} bringing in Option One?

n A: It was. I mean, Option One, certainly Jeremy Taylor and
(181 Tit: Bonnet, were clear, although I guess somehow they

(19} had worked out we were working on other things, they

[20] were constantly going on at us to do long-term

211 promotions and so on., Until the end of 1992, we were

{22] very careful to keep them in their box, just doing the

[231 two promotions which they had proposed to us in early

{24) 1993,

251 David and I, as this says, as it says here,
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11 BP. So we did not know directly. BDP told us they got

iz them to work it up to a finalised stage and, at the last

@ minute, had then switched hors:s', not cancelted the

¥ promotion or the pramotional period, or not completely

1) decided against it. In fact they led us to believe - as

(6] most agencics did, and on that occasion we believed them

{71 — that BP actually liked it so much they had gone to

18] one of their competitors.

@  Q: Whenyouusedthe expression "doaJ"on snmebody you
{101 meant that, did you?
1] A: As1 say, now, thinking about it, and talking through
12 it, I am quite sure that this was about beating us to
{131 market with a Sega or Nintendo themed promotion.
(41 @: All of this time you had forgotten that Mr Donovan, as
11§ you contended and have said before, had proposed to you
(e a Nintendo promotion?
1171 A: Yes,indeed.Imean,a number of people put Nintendoor
(18] Sega as a theme to us. So indeed, I had completely
(19 forgotten.
{201 Q: Option one became involved during 1993, not only in
[21] advising on Project Hercules but also in suggesting and
[27) putting forward promotions in the meantime before
(231 Hercules was launched, did it not?
{247 A: Indeed,wethoughtthey were agoodagency, everybodyin
128 the team, David Watson had a good working relationship
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1] decided that the way forward was going to be using

{2) Option One.

B Q: Yes, because of course, in late 1992, you were working
#) with Mr King. I wonder if I could use this opportunity

) to show you a [etter which is the one we spoke of

16] yesterday. It has another detail in it which I want to

7 refer to.

8 MR JUSTICE LADDIE: Is this one I have?

5i MR COX: My Lord, I am not sure it is. It is dated 9th

nay December 1992,

{11 MRJUSTICE LADDIE: I will ]ust have a quick look. 9th

[12) December?

(13 MR COX: My Lord, yes,

(149 MR JUSTICE LADDIE: No, I do not believe I have that, unless

(18] it was put in. It was not put in?

1s; MR COX: I do not think so yet, no.

171 MB JUSTICE LADDIE: Then I do not have a copy of that.
te MR COX:1apologise. Has your Lordship got one now?

19 MR JUSTICE LADDIE: No.This should go where in the file?
2o MR COX: My Lord, this should -

21 MR JUSTICE LADDIE: It will have to go in the earlier file,
{22) E3.

23 MR COX: It should go into volume 3.

47 MR JUSTICE LADDIE: Yes. I am told it is not in, but if it
[28] is in, then this -
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11 MR COX: In that case, it is in already, 1353. In that case,
iz there is no need to worry. Could you turn to that. 1 am
@ very grateful, my Lord. Volume 3, 1353, this letter.

4 A: Sorry, I have not got there. Give me a second.
B  Q: 1353,
© A Okay.

m Q: Because, of course, in 1592 Option One, among other
[ things, you were still dealing with Senior King and GHA
1] who you had selected?

1 A: They were the people who had put forward better

{11} proposals than the other four.

(12 Q: Exacdy.

2  A: In September/October.

¢4 Q: This simply helps us with what we were discussing
[t6] yesterday.I do not want to go through it in detail, but

pre) you will sec it is a Ietter to you from Senjor King

{17} saying: )

(g  "The current situation scems to be you are still

(1] Waiting to make 2 final recommendation to the UK Retail
{207 Board regarding the future of electronic promotions.

121] This meeting remains scheduled for pre-Christmas and
g2 should you decide that it may be an advantage for me to

-3 assist in making this presentation I am available to
_ 4 take the heat."

5] Then same discussion about the concerns, as hie
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[] the back end of 1993.
@ @ Theyarelooking forward toworking withyouin thenew

3] year?
B A: Yes,
B Q: So,as you say, it is.not until 11th January that you

181 consider using Option One?
it A: Indeed.
@  Q: Thatis not true, is it?

@ A What do you mean?
i Q: You considered using Option Oncmuch carlier than11th
111 January?
iz A: No,Idid not.

(31 Q: You knew you were going to take over this project as
114} early as the Jatter part of November, did you not?

18 A: AsIjust said, I cannot remember when it was decided
(16 that 1 took over the project, but I was cleatly becoming

(171 more and more involved in it and taking a lead role,

11 taking over fromTim.

pg] I mean, from early August, Tim was -

2 Q: Somebody has told King that you are taking over the
{21] project as of 9th December?

22  A: Aha.

22  Q: So,by that time, at the very least, it is getting

{24 about, certainly to the chosen and sclected one of the

125 two, that you are taking over, You knew that as carly, 1
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(1] understood them to be, of your senior colleagues about
[z electronic systems.
@ Bottom of the page:
pi  "As you are aware, Hughes are being pressed by the
51 USA parent to get Cipher moving. They have great
“§1 ambitions for this product as you probably noted from
m their letter, Consequently, they are planning to very
@ regretfully lift exclusivity at Christmas unless there
A is a clear indication from Shell that it intends
{i6) proceeding. I am very sympathetic to their situation,
{113 having invested (as we have) so much in its development.
1z However, to try to delay this action, in the hope that
[13) it buys sufficient time to allow a decision to be made,
[14] wWe are arranging lunch with the Managing Director to
(18] discuss its future.
1161 “In the meantime, I understand you are taking
1171 responsibility for this project in the new year and that
[18 you expect to be working with us in developing the test
(191 programme. We look forward to that."
f20)  So it would appear, as at this stage, Senior King
211 arc of the understanding (A) you are taking over the
[27] project, so it Jooks as though that decision was in the
23] air, was it, in early December?
241  A: I cannot remember when the decision was made. I was

25 clearly becoming more and more involved in it towards
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[1] suggest to you, as the latter part of November, did you

2 not?

B  A: Imecan,I suspect it was clear to the six people who we
# were talking to in September and October that [ was

) taking the lead role in it. I 'was organising the

18] presentation, the meeting and sending out much of the

7) literature.

#  Q: But you did take over the project in the new year, did
@ you not? You named it. You took it over as Project

(10] Manager, did you not?

(11  A: There wasno formal process to doing that.Imean,I'was
112) the Promotions Manager. It was, therefore, logical I

113) would manage any future promotions.As I said, it was a

[14] general migration from Project Onyx, which Tim was

1161 focused on, to Project Hercules. There was no one time

1+6) when there was a decision taken I was going to be

(17 Project Manager on it, as far as I recall.

(g Q: Really? Werc you not appointed by Mr Watson, of

pe instructed by Mr Watson, given a commission by Mr

[20] Watson, whatever you would like to call it, to head the

(211 Project Hercules that you named?

221 A: At what stage?
3 Qi InJanuary.
[24) At We probably confirmed thatby thenlwasmanaging itor

(25) running it. It was clear by then that I was. But,as I
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1] have said, if 1 was moving to a lead role in it, anyway
{71 I was the National Promotions Manager. I was the senior
B] promotions person in the department. It was completely
#] logical I would run such a key project.
B G: And Mr Leggatt, too, put you in charge, did he not?
et A: I'was the Promotions Manager. I was in charge of all
) promotions, This was just one of the other promotions.
) Q: Isuppose it would have been possible, would it not, for
@ Mr Watson to have assumed control of it?
pot  A: It would have been highly unusual, because his
1] management position meant that he was focussed on
{iz] promotions and advertising in, as far as I can remember,
113 a 50/50 split.
p4]  Q: You knew that in Jate November you would be placed
115 fairly and squarely at the head of a project, of a
116 project that you subsequently named Hercules to run a
(#7] multi-brand loyalty concept, did you not?
18]  A: Well, there are two questions there, I think AsI have
119 already said, [ was the National Promotions Manager and,
201 therefore, there was no question that anyone else would
{211 be running such a significant project. I was moving to
122} that role from the beginning of August, maybe July. 1
“ mean, that was clear,
4 The second part to your question, so far as [

1251 understand it, was: Did we know that we were definitely _
Page 45

{11 shortterm promotions. We had not launched any

[2] promotions with them yet. We were all spending most of

@ our time working on short-term promotions.

¥ Q: In fact, two days after Mr Donovan had met you on 24th

581 November 1992, you telephoned Mr Bonnet and spoke to him
[6] about this project, did you not?

1 A: Y have no recollection of that at ajl.

1B G: It would not be consistent with what you have said,

199 would it? There would be no reason to speak to Bonnet

{10] about a long-term multi-brand loyalty concept two days

(11 after Mr Donovan had given you his idea, as [ suggest to

13 you, once again, for a multi-brand loyalty concept?

na At As I say, I cannot remember Mr Donovan ever talking to
[14] us about such things at any stage.

[g @i There would be no reason, according to what you have
(18] just told his Lordship, for you to be speaking to Bonnet

(17] about a oulti-brand loyalty concept or the project at

1@ all, would there?

1e  A: Aslsaid, OptionOnewercavery professional promotion
[20] agency.They were going on at us all the time to do a

(21} load of things; one of them, which I do recall them

[22) continually going on about, was loyalty long-term. They

[23) 'were also very close with a number of retail partners,

[24] potential retail partners.

Rs]  Now, I cannot remember the details of every )
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[1] running a muiti-brand loyalty scheme and so on at the
2 end of November? The answer to that was no, but we had
B our suspicions, as we have been through already.
#] Everybody was talking about that kind of thing. We ail
~ 8] thought long-term. We all thought linkage with third

is] partics, We all thought technology is the key

[ differentiator and enabler. The logic said that. Itisa

1] big step from that to actually making something happen.

1 @Q: Youhadbegun to become excited and enthusiastic about

1) the idea of running eventually for Shell a multi-brand
[11] loyalty promotion, had you not?
r2  A: I was getting more interested in it as 1592 went on. For
1+3] the reasons I said yesterday, I could see that
[14] short-term promotions were not sustainable, We needed to
15 do something hig and better and different and so on.
te Qi You brought in, you say, Option One kept in their box,
17 but you talked to Option One weeks before about the
[18] project, or ‘what became Project Hercules, did you not,
(191 and took them in to your confidence?
Lol A: No,I did not.1 do not know why you say that? As T said
121] carlier on, they were very keen and quite insistent on
22 trying to find out what our longer term plans were. They
123) kept going on at us because they thought we should be
i24] doing long-term schemes, We wanted to keep them out. We

5] wanted to keep their focus on doing a good job on the
Page 46

[1} conversation I had with them.

2 Q: You telephoned Mr Bonnet two days afterwards and you
18 spoke to him about Onyx, something with which Option One
41 had nothing to do with at that point?

6  A: I cannot remember whether I spoke to him or not.

i1  Q: Have alook at your diary, please.

M MR JUSTICE LADDIE: Is this, again, 13?

B MR COX: 5360, my Lord, 11 B,

19] Option Onc were being kept in their box, according

{16 to you, on two short-term promotions, but, Mr Lazenby,

111 just 48 hours after you spoke to my client — 26th

(2] November, my Lord, 5360 — you spoke to Tim Bonnet about
1131 Project Onyx, did you not?

41 A: Well, it seerns that I did from my diary. I have no

{18 recollection of that,

€] Q: There would be, on your account, no reason to speak to
(17 Option One at this point about Project Onyx, would

{18 there? ;

118 A: AsI have said, Option One were keen to get into our
120} books as a retained agency. They wanted to be far more

21 involved with us. I cannot remoember honestly when we

[zz) first spoke to them about long-term schemes, but for a

1221 long term they were pushing to get involved and to find

{24 out about all the projects we were doing.

25  Q: What was Onyx?
Page 48

Smith Bernal Rep.(0171-404 1400)

Min-U-Scripte

(14) Page 45 - Page 48



LrAARRE LSAR AR

July 2, 1999

At

(1 A: Project Onyx, as is clear from previous questions in
{21 this, was about long-term schemes using technology.

E  Q: Youmade a note for yourselfin your diary to contact
1) Bonnet about Onyx, did you not?

B A: The notes here?

/& Qi Yes.

m  A: I cannot remember.

#  Q: You did, did you not?

B A: Yes,Idid.I cannot remember what was said at the

[10} conversation.

1111 Q: Within 48 hours of speaking to Mr Donovan, and, as 1
[12] suggest to you, being given the full details, though you

{19] had already had them, in writing of a multi-brand

1141 loyalty concept that Mr Donovan had devised, were you

151 not?

{16 A: Was I not what?

(171 Q: Given those details?

tg  A: No.Ihave never scen the Sainsburys letter.

IRE] Q: And 48 hours later, you made a note, or at least very

. [26 soon after that meeting, to ring Bonnet of Option One
{211 about Onyx, something which, on your story, would not be
122 consistent? :

11 a good one.

@ Q: You got on well with Tim, did you not, and Jeremy?

@  A: Everyonein the promotions department goton'well with
@] the whole of their team.

#  Q: They were buzzy, they were high profile and you liked
{61 them?

m A: Andtheywereagood, professional,large agency, witha
18] large number of credentials and a good number of

@ successful promotions in the very recent past.

[ Q: And you were socialising with them, were you not?
Hi1  A: Yes,as was normal in the industry, I guess.

21 Q: Really?

13 A: T socialised with everyone that [ worked with.

4]  Q: You went to dinners and you went to the new yeat’s
{15] party, for example?

nel  A: Client entertainment is a standard part of the industry.
{i71  Q: For Option One? ]
118 A: For almost every agency that I had experience of. Now,

191 we did not accept many of the invitations and so on that
{201 'we got. Ones we did accept were always on management
[21] approval and normally after, well, atways after work had
221 been done.

~q  A: I was talking to all sorts of people about Onyzx, for all 23 Q: Did you go to the new year’s party of any other agency?
4] sorts of reasons, ail the time, I cannot remember why I 24  A: I cannot recall.
125) spoke toTim Bonnet about this at this stage. 6]  Q: Didyou goaway forweckends withmembers ofany other
Page 49 Page 51
1 Q: There is not another note in this diary up until this 7 agency?

(2] point of you speaking to Option One about Onyx. Do you
3] want to have a Jook?

#w  A: Ifyou-~
B Q: Or would you expect there to be?
) A: If you have checked, then I do not need to look. All 1

[71 can remember is, however long it is, seven years ago,

181 for a long time Option One were wanting to get involved

3 in something they could sense was going on in the
11¢) department. Now, I do not know when they found out about
111) Onyx, or about the technology developments and sc on
1121 that we were doing, I do not know.
113 Q: Youmade a note to ring them about it, did you not?
14 A: Yes,and that could have been pro-actively frommy side.
i8] It could also have been in response to a question from
(t6] them, or a telephone message, as [ explained yesterday.
(171 Q: Option One were your favourite partners for Hercules,
ft8) were they not?
ne  A: No,they were not. The status of Option One at November
(20) 1992, all that we had done was to adopt two of their
121] proposals and developed them to a certain stage. We had
[22) never even run a promotion with them yet. We were one or
(23 two months away from launching the first one. So they
[24] were, to a certain extent, an unproven agency, although
26! the indications at that stage were they were going to be

@  A: No,1did not, because, I mean, can you point me to

@ where the weekend was or weekends?

#  Q: Notimmediately,but you can remember going away fora
51 weekend, can you?

&t A: Yes, with Tim Bonnet. He became a very good friend.
7 Q: Didyougoouttodinnerwithmembers of otheragencies?
B  A: Thadone or twolunches or dinners with people we had
18] done work with. I can remember one with Senior King, for

[10) example.

{111  Q: Lunches?

1121 A: There was a lunch with Senior King.

3 Q: Not dinners?

14  A: fyoucan point me to actual instances.

115 Q: Iam asking you to remember, please.

ne  A: Icannot remember any other dinners. ] also entertained

17 Tim Bonnet to my own house and cooked him dinner with a
{18 varicty of my other friends, as you would normally do

[18] with a friend. .

2 @: Yes, two days after Mr Donovan’s idea was given to you,
i21] you telephoned him about Onyx?

221 A: ButIdo not think any of the dinners, or whatever,

[23] would be prior to this. The relationship developed, a5

124] friendships do, as you work with people.

251  Now,I cannot remember doing any socialising, or
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[ whatever, prior to 26th November 1992.1 cannot remember
2 the particular date. It might have been before, but it
@ is more likely to have been 1993 and onwards.
¥ Q: Would you turn to the claimant’s witness statements,
& please, in bundle CI, page 14, tab one. The ycllow file,
6] 1 believe, C1.
m A Yes,
B MR JUSTICE LADDIE: Canyoujust hang ona second, willyou,
19 please. I have so many files here. C1, plaintiff’s
[16] witness statements. Mine is not called C1 cither.
(111 MR COX: Itis not?
1z MR JUSTICE LADDIE: It doesnot matter. Youwanttab 1, page
113 14, paragraph what?
(41 MR COX: 60, my Lord.

151 MR JUSTICE LADDIE: Have you got that, Mr Lazenby?
(6§  A: Page 14, paragraph 60,1do.
(71 MR COX: Just read through, please, perhaps it would be

11& better if you took it from 59. Read through to yourself
e paragraph 59 through to 62. (Pause)
2o Ring any bells?
21 A Yes.We had the meeting and talked about two short-term
221 promotions, Hollywood Collection and Make Merry, the
3] gamc.
.4  Q: You also talked after sometime on the subject of Don
[25) Marketing’s multi-brand loyalty concept, did you not?

11 the moment. Let us concentrate on the letter.

121 You, on 28th October, had recommended to Watson to
[ write to Sainsburys. He had done so on the 30th. For the

B next 10 or 13 days, you are trying to get in touch with

151 Sainsburys and, latterly, with Tim Johns at Sainsburys

16} for some reason or other?

m A: Yes.

@ Q: We have seen that.

©  A: No,can I just add there, having thought about it after
fio} yesterday's meeting, Tim Johns was, indeed, the

1111 Sainsburys Executive involved with Comic Relief,

13 Q: Surely, of course.

13  A: Hewasinadifferent departmentfrom Mr Hawly, Ithink.
[14] As far as ] can remember, he was in the public affairs

[15] department,

ne;  Q: Itdoesnotmatter whether he wasin the same department
[ atall
g A: Solwasprobably wanting to speak to himaboutmatters

119] relating to Comic Relief; there is no other reason.

fz01  Q: He was the man you knew at Sainsburys personally,

211 because you had been in touch with him before on Comic
1221 Relief, had you not?

22 A: I had met David Noble once or twice as well.

241 Q: And Johns was the contact with Comic Relicf, So, of
i28] course, it would be natural for you to telephone

Page 53 Page 55
11 A: As] said yesterday, and repeatedly, I do not recall any 11 somebody you knew, would it not?
[21 conversation about such a subject. @ A: Aslsay,lcannotrememberwhyI'wasneeding orwanting
@  Q: Did you talk about it or not? [ 1o speak to Tim Johns at the time. It is most likely it
¥l A: Ido not recall any conversation about it at all. ¥ was related to Comic Relicf, which was what we were
. 18 Q: Youalso looked at the letter of 24th July 1990, did you 151 spending a lot of time at that time developing.
[6] not? 1  lmean, putting together a promotion of that sort,
7  A: I have never seen the letter of 24th July 1990 to M particularly with multiple partners, takes a lot of time
{81 Sainsburys until it was shown to me. It rang absolutely 181 and effort.
3] no bells in my memory. I have never heard of a gentleman, el Q: Youhadjust recommended Mr Watson had written abouta
10 calied Mr Hawly. There is absolutely - I am absolutely ita] new joint promotion lifestyle, just along the lines of
[11] sure I have never seen it before. (111 the multi-brand promotion that subsequently you became
12l @: Youare lying, Mr Lazenby. Look at volume 1, page 450, (12 in charge of running.
(3] pleasc. Have you rehearsed this line? 13 Let us move on, if we may, to this letter, please,
[41  A: Which Line? 114] Could you turn the page to the note:
{151 Q! "I have never seen the Ietter before. I cannot remember {151 "Meeting with AL, 24th November 1992."
[16] Mr Hawly or any details about it.* (16] Mr Sutherton, you have agreed, was present at the
[im  A: No,Ihave not rehearsed it; that is the truth. 117] meeting with you on 24th November, was he not?
('8  Q: You have not gone through it with anybedy before you Ha  A: He was. i
[19] have come to this court? : 199 Q: Mr Sutherton has come to this court to say that he
[20]  A: I have not gone through it with anybody. I gave my {201 appended that note either at the meeting or on the train
{21] witness statement and that was my clear recollection at (211 home on 24th November 1992. Are you saying that M
{221 the time, having been shown the letter to Sainsburys, I 122} Sutherton is not only lying but has forged that note on
{231 had never seen it, and I had no recollection at all of 22 that letter?
{24] Mr Hawly. 247 A: Iam personally not saying anything of the sort.1do
128 Q: Have a look at 450 A, please. Forget about Mr Hawly for [261 not know when he wrote that note, I am sorry, I cannot
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1] kelp you.I did not see him write it. I do not know when
2] he wrote it.
@  Q: Ibeg your pardon. If your version is correct, and you
{4] have never seen this letter, that note is a forgery, is
6 it not?
)  A: If you tell me so, I mean ...
@  Q: What are you doing; asking me the definltion of forgery?
(8] You know what I mean, do you not?
199 A: 1have never claimed -1 have not seen the letter. 1
[10] have absolutely no recollection in the slightest of ever
111] having seen this, or linking Sainsburys with Mr Donovan
[12] in my mind. I do not know when this note was written.
18]  Q: Arc you saying that this note, recording these facts -
[14] just look at them again, if you would, please, a meeting
115] with AL, 24.11.927
1161 Az Yes.
[171  Q: "Shell will negotiate royalty arrangements with us if
[18]) they progress the scheme at a futuge date, Don could
[19] work with Shell International to exploit overseas. A
-[20) copy of this letter left with AL™
21} Now, are you saying that that note is untrue and
[22] has been appended there falsely?
73] A: AllY am saying is that, to the very best of my
24] recollection, 1 have never scen this letter, I do not

[26] recall any discussion of any sort of this sort at the
Page 57

11} falsely?

2]  A: 1do not recall discussing any of this at that meeting,
@ To the very, very best of my memory and knowledge, even
@t having scen this note recently, this letter, I have no

I5i recollection of ever having seen it before.

@ Q: Ever having secn what before; the letter or the note?
M A: The letter and, indeed, the note as well.

&  Q: Now,let us just -

@  A: Iabsolutely cannot recall ever having scen this letter
i10] before and I do not recall the content of it or Mr

1] Hawly, the name. )

1121 Q: Leaveaside MrHawly, because I can quite understand you
{131 may not recollect a name.

f14)  But with you was discussed the question of this

115 concept, with the letter in front of you, and gone

116 through with you in about ten minutes during the coursc
117 of that mecting; is that false or not?

11g  A: I have absolutely no recollection of talking about

119 long-term schemes at that meeting; that is as much as I

[20] can say.

211 Q: There is no room for mistake here, is there, Mr Lazenby?
22 Somebody is lying. Either you did discuss this with the

(23] letter in front of you or you did not. You are not

124) saying that there is some room for misrecollection, are

{251 you?
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(1] actual meeting, I made no notes about it. As I said
&) about the meeting in May, it could have been mentioned
{@ in passing in a minute or a couple of minutes
@ conversation. I do not recall. I do not know when this
) note was written though. I cannot help you with that, I
61 did not see it written.
7 MR JUSTICE LADDIE: Mr Lazenby, Mr Coxis putting something
[8 very specific to you, He is not suggesting this is
19 something that was just mentioned in passing. The case
{t0] made against you is that you telephoned Don Marketing;
11} you asked for a copy of the letter to be brought; the
[12] letter was brought; it was discussed with you, and you
113) made certain express assurances that this note records
[14] part of that. Do you understand that?
51  Mr Cox is not putting to you, "Oh, I might have
tg] discussed a long-term loyalty project as an offer.”" What
{171 is being put to you is that you asked for this letter;
i8] it was brought on your request; it was left with you.
(18] This note is consistent with that. That is why Mr Cox is
120] putting to you very clearly that, as he would put it,
[21] somebody is not telling the truth,
22  Now, Mr Cox will you put it to him again.
231 MR COX: I will. Just have one more look at the note. Read
{241 it through to yourself, please. (Pause)

(7 A: How do youmean?

2y Q: Just have alook at that note again, please. Are you

[3 saying that you may have seen this letter but forgotten

My it?

B  A: Ihave absolutely no recollection of ever having scen
8 it; so if that is answer to Your question.

m MR JUSTICE LADDIE: One moment, Mr Cox.This is so
i important. Mr Cox is putting this to you fair and

{81 square.You have to understand what he is saying.

(o1 'What Mr Cox is putting to you is that there isno

[11] room for mistake?

(171 A: Yes.

13 MRJUSTICE LADDIE: If you asked for this letter, it was
14 discussed with you, what Mr Cox is saying is you could
1:8] not have forgotten it now. That is why Mr Cox is putting
{16] to you that someonc js lying.

171 Will you think about the question Mr Cox has put

t1e] to you. He is saying - the words were — there is no

t1e1 room for mistake. Will you answer his question, That is
[201 the way he puts it?

211 A: Sorry, what was the question again?

221 MR COX: The question is this; are you saying that you could
1z3] have seen this letter but failed to recollect it, or are

[24) you saying that those who say you did see it are lying?

[2s)  Are you saying that that note has been appended 26)  A: I have absolutely no recollection. There is, I suppose,
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[11 a chance that it was put in front of me or flipped up; 1
[21 have absolutely no memory of that.
Bl  Q: Putin front of you or flipped up?
¥  A: Themeeting wasabout two concepts. We discussed other
it things during meetings. If you put it to me in the way
{5 that you have put it to me, my memorics are not hundred
1 per cent but, on this particular subject, I have
g1 absolutely no recollection.
g1 Q: Putin front of you or flipped up.There is a chance
07 that this letter was put in front of you or flipped up;
{11 is that your evidence to his Lordship?
2y A: You asked me a very direct question. I am trying to
[3] answer it as well as I possibly can.I have no
i14] recollection and absolutely no recollection of ever
115] having seen these,
15, In trying to answer your question as fairly and
117 squarely as possibie, there is always a chance that
{17 something was passed in front of me that I have
tig] forgotten about.
2w Q: Have you sat there almost every day during the course of
1211 these proceedings, have you?
i A: Almost every day.
= Q: Almost every day. Have you heard Mr Hobbs put to my
. 4] client that he is a fraudster, a forger and a liar on

i25) his oath, and that no letter was shown to you on 24th
Page &1

(i} telephone call, yes.

@ Q: Yes.

B A: Becauselcouldnot remember the concept thatMr Donovan
K] was talking about, because 1 could not put my hands on

@ it, I probably said to him, “We have had an office

(5] move”, and in the course of office moves we always used

7 to clear out old files. I indicated that I might have

18 lost or discarded old files and, therefore, I might not

@ have the proposal that he was referring to to hand.

fe]  Q: Mr Lazenby, where are the files accumulated by Shell, by
111 Mr King, within your department and the rest of your

1121 department, for 1990, for example?

n3 A: I have not got a clue where Mr King's files would be.
(141 Some files ~ [ mean, we had a lot of paperwork going

118 through the department, Some files were archived,

[16] guess, I cannot remember. I do not know what happened in
(171 1991 because I was not in the department.

(18]  Some files would have been archived. Some ﬁ.lcs or

19! paperwork would have been thrown away. We could not
{20} possibly keep cvery piece of paper.

21 Q: Where are the files? There are very, very few copies,
(22) originals, coming from Shell’s offices pre-1992. Most

(23] arc copies supplied by the claimant in this case in

[241 previous litigation proceedings, almost all of them in

251 fact.
Page 63

{1} November 19927 Did you hear those questions?

[ A: I heard all of those questions. | mean, that is why I am
@ clear of what the importance of this in the context of

11 what has gone on in the last couple of weeks. I still

B bave absolutcly no memory of ever having seen it before.

61 @: Did you move offices in 19927

m  A: So far as I can remember, yes, we did.

@ Qi Do you remember when?

3 A: Idonotremember exactly,but ] sus pectitwasbetween

11q) May or June. In fact it was between June and November,

1141 The reason why I say that is that we are accustomed 1o

{2 having meetings with external peopie in offices attached
(13 to our main office. I can remember the first meetings

(141 with Mr Donovan were in one office, and that the

[15] November meeting was in a different office.

(18 @: Do you remember telling Mr Donovan that you had lost
1171 some files in the course of your move?

(e A: Inthe course of the conversation with Mr Donovan in
18] mid-1993, I think, we were discussing whether I had a

tc; record of certain things that he had put 1o me

211 beforehand. Since I did not have any recoliection of him

[27] putting up Nintendo to me, which ‘was the subject of that
[23] mecting, as a throwaway comenent in conversation -

i  Where are those originals that Shell would have

2] had; do you know?

B A: I donot know. I was not in the department so I do not
141 know what they did with them. I never saw them. I saw

(6] very few files when I came into the department and I saw

{61 none of Paul King's files.

M Q: So you cannot account for where any files prior to 1992
i8] have gone, you, personally?

91 A I, personally, cannot account for them, no.

o Q: Taccept that. Except this; that what we do know is that
(11 when you moved offices, sometime between June and

{121 November 1992, you got rid of a lot of stuff; is that

13 right?

4 A: We,asadepartment, didnot carry all the paperwork we

{16 had with us, indeed.

t18]  @: So the department got rid of a lot of stuff?

171 A: It is standard practice, We could not possibly keep

v8f cvery piece of paper we had, particularly stuff which

[18] was not direcily relevant to current business. ;
2o Q: Yes.Indeed, as you rightly say, during the course of a
[21] conversation with Mr Donovan, you referred to it,

1221 I'wonder if you could take down volume 5,2273 A

{23] is where it begins.

241 Qi A what? z4)  A: Yes.
@5 A: Asacomment which was made in the course of a long ®8  Q: In fact, if you will go to 2296 A, first. This, as you
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{1 rightly say, was the conversation in which Mr Donovan -

z1 first in the day at least, this may have been the second

[ conversation — fiest broached to you his concerns and

@) shock to see a Nintendo theme promotion having been run,
B  Ithink we can agree that, can we not?

1  A: I think it is the same day, yes. ] cannot remetobert.

1 There were two phone calls on that day.

B Q: Yes, 18th June 19937
i A: Yes.
pet  Q: YoutoldMrDonovanthat you simply hadnot remembered

(111 that he had put forward a Nintendo promotion idea when
{1z} BDP in April had put up or resubmitted theirs?

na  A: Correct.

p4  Q: You said that, despite the 19th February fax, you were
(18 simply unaware of it because of the nunber of ideas that
(18] were coming into you, the business, the busy time you

(171 had.Also, if we look at this 2296, you arc discussing

e

(e MR JUSTICE LADDIE: 2296 or 2296 A?

o MR COX: 2296 A, my Lord.

211 You are discussing there Mr Donovan's suggestion

[22] to you about another case with Esso; do you remember?

"3 A: Yes, he was talking about the Esso Noughts and Crosses

_41 promotion.

251 Q: Exactly. He had informed you about that. You are saying,
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(11 A: At this stage, I had not had a chance to look.1 had no
[z memory of the promotion being pui forward. I was purely
B trying to give Mr Donovan a rational reason why I might
®¥ not have it. I then checked my files and did find it.

151 Q: And low and behold, there it was?

]  Q: But,at this time, you were conscious that you had in
7 the move cleared out a lot of files.

@  If we go on, Mr Donovan accepted that, but you

g1 went on:

') “When you came in in November, we were in a

{i1] different room, and when we went through that discussion
{12) at which if you check back to your notes, you will

(13) remember that "

f14]  Now, does it follow that you knew notes were being
(15 taken during the November meeting?

18] A: That is supposition. I do not know what I was getting
[7] at.
18 Q: I'wanted to ask you because it is your words, and you

(9] remember the conversation. You have the advantage of a
oy transcript, which no doubt you have looked at prior to
21] coming into this trial?

21 A: I have flipped through it.I have not looked at it in
1231 detail, .

241 Q: When you said we had moved offices:

(25  "When you came in in November we werc ina
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111 at the bottom of the page:
2 “"Well, did they take the proposal and change it
2 and put it out themselves?"
W Over the page:
) "Yeah", you say. "They both had a copy of the
{5 visual, the colour visual side of them, as I recall, and
7] they probably both were" ~ and this is you speaking now
&1 — "destroyed, thrown away in July when I cleared out
9] the last office. We have moved offices since then, as
[10) you know."
(111 Soit does look, does it not, as if it is close to
(12) the time, 18th June, that you indeed had moved offices,
113 and at that point you were saying that the Nintendo
(14] proposal was probably destroyed when the office had been
[18) cleared ous?
(6] A: I'was saying thatis probably what had happened because
[17] many papers that were not being used did not get carried
[i8) over. i 3

[11 different room, and when we went through that discussion
121 at which if you check back to your notes you will

] remember that", what did you think Mr Donovan might have
K] a note of?

B A: Imean-
)  Q: Not that you had moved rooms, surely?
71 A: Idid not have a clue what Mr Donovanmight haveanote

18} of Fmean, I do not even know, I have no recollection

191 of, what I was getting at in this conversation. This is
[10] §iX, seven years ago.
[ Q: Butyouare referring to the 24th November meeting, are
[tz you not, because there was no other meeting in Noverober?

nE  Ar Correct, yes.
141 Q: What did you think Mr Donovan might have a note of?
s A: Ido not have a clue. I do not know what was being

18] discussed here.
77 Q: Did you think he might have a note of the fact that you
(&1 had changed rooms, the room you were in?

fer  Q: Infact, of course, you had not, as it turned out, [g  A: Asljust said, 1. do not know what 1 was getting at. I
120y thrown away the Nintendo proposal, had you? 129 do not know what I was talking about.
211 A: No, I subsequently found it. {217 @: Were you passibly referring to the fact that you had
221 Q: Because you were then able to find it? (22) mentioned that files had been thrown away in an office
ez A: Yes. [23; move in November?
1241 Q: But, at this time, according to this conversation, you 24  A: I canoot remember what we talked about at all.
126 thought that might or probably had happened? 2]  Q: Were you possibly referring to the fact that, in
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(1] November, you mentioned that files had been thrown away
15 in an carlier office move?

@  A: Itis possible. I mean, that is supposition, but I do

(4] not recall. I cannot say yes or no.

| Q: You go on in the conversation to say:

§  “All the proposals you have ever put forward on

m file" ~ in fact it was a question because further down

18 we see what you are saying.

©  The question was:
g "Do you think we have kept all of the proposals
(111 you have put forward to us on file?"

(zZ  Mr Bonovan says: "No, well, I would not have

{17 thought that. I would have thought all those I have put
[4] forward since you have been there, because that has only
(15} been, what, just over a year. I would have thought,

(1 well, you know, I did not particularly ry to take it up

(171 at the time. Also moved offices at the time. Just, what,

(18] a couple of months afterwards", and of course the

(191 Nintendo meeting had been 4th June, had it not?

iz A Yes.

211 Q: A couple of months afterwards. "And when you move
1221 offices you have to clear out your files. What happens

=3 ‘when I clear out the files is that I chucked a lot of

4] stuff away, which is what you have got to do when you

{25] move offices.”
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M Now, you refer to Mr Donovan having notes
[ available to him in that conversation. It certainly
@ follows, does it not, that you were aware that notes
4] were being taken?
_ I A: Thatissupposition.] do not know whatIwas gettingat
t5; here. I could have been referring to notes which I made.
1 1always made notes. I may have been assuming that Mr
[ Donovan was keeping notcs as well. I mean, I do not
3 recall the detail and what 1 'was thinking when we had
toy this conversation, which was Jate at night, after a busy
{11] day, about a subject which I did not recall very clearly
12 atall
(131 Q: There are two possibilities, are there not, 2296 B, when
(14) you said to Mr Donovan on the telephone, "If you check
[181 back to your notes you will remember that", that he was
(18] cither to remember that you had moved offices and you
{17 'were in a different roam, or that you had lost or thrown
[18] away stuff in the move?
1191 A: There could have been a number of other reasons for
[201 saying this. In the heat of a conversation on the
(21 telephone, you say all sorts of things, and some of them
[22] are not logical. Clearly some of this conversation is
123 not logical. I honestly cannot remember what I was
[24] getting at with these particular two lines of words. 1

[26] cannot remember.
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Q: Why would you have told Mr Donovan on 24th November
that
12 you had moved offices and cleared out a Jot of stuff?
@  A: Icannot remmember. I mean,] cannot remember discussing
B it
B  Q: Could it be as a reason why you were asking for
i85 Sainsburys letter?
1 A: Itis a fairly remote possibility.
© Q: Idid not catch that answer.
@ A: Isaid that is complete supposition, because I cannot
{{o remember what this was referring to but, when you put it
(1] like that, of course it is possible. Anything is
{12} possible.
(13 Q: No, Mr Lazenby -
p14)  A: But I am saying that I have no recollection of talking
118 about office moves or anything in the November meeting.
(18] There is no reason to talk about this that ¥ can
117 remember,
118 Q: But,in June, you clearly had such a recollection.
11g] You recollected a discussion in November and you asked
29 him to consult his notes?
21 A: Icannotremember whether - I remember the discussion.
122} I cannot remember whether - this says I asked him to
(23] look at his notes. ! cannot remember what that meant.
[24) All I was trying to do in this conversation, which bear

{251 in mind he had called me on the spur of the moment, and
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o

[1] was discussing a particular subject that 1 did not know

(2] very much about, was merely trying to calm his concerns,

[ which were related to that particular proposal.

41 Now, at this stage, I had not looked at this

[e] proposal for a long time, clearly. Therefore, one of the

6] options which I was trying to lay out was that 1 might

71 have lost it, or might have binned it when we did an

8] office move.

9 Q: No, it was not an option you were trying to lay out?
16} A: Honestly, that is an option which I was trying to lay
[11] out in this conversation, which, as I say, when it is
2] written down like this, it is a lot easier to read it.

'3 When you are having a conversation on the phone,

[14] sometimes it gets very quick and sometimes you do not

(18] think with hundred per cent clarity about what you say.

18] Now, I do not know what [ was thinking about or

[17] trying to say at this stage in this conversation, except

[18] that ] was trying to suggest that the Nintendo proposal

(191 might have got lost or mislaid in an office move.

[20)  Q: Which it had not in fact?

211 Az Which, when I had time to go and check my files, after
[22) this conversation, it had not. ‘
1231 Q: What you were saying is it had probably been destroyed.
[24] Do you not remember the November discussion? It was in a

[28) different room when we had that discussion, and I do not
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11 keep every copy of a proposal that you give to me; that

12 is what you were saying, is it not?

@  A: It sounds like possibly two different discussions. Do

4] you not remember the November meeting was in a different
i office and, thercfore, we had had an office move, and,

[6) 25 a separate point, we do not keep every proposal you

m have given us, I mean, that is consistent,

© @ When you talk to people, do you habitually say things
{9 that you do not mean?
101 A: No.

(11 Q: Do you habitually tell people, for example, that you
(12] will come back to them and use their idea when you do

[13) not really mean it?

(4  A: Aslhave saidabeout the note on the Nintendo proposal,
115) I was trying to ~ it was very mauch a response of

&) saying, "Do not call us. We will call you." That is what

117 I was trying to say.

(1gg  Q: Do you habitually say to agencies and people,

fg; particularly ones you do not find buzzy, that you will
~—[20] get back to them if you usc their idea and never really
21] mean it?
iz A: Sometimes I said that, Sometimes I szid very explicitly
-7 that we would not be using an idea at a particular time.,

4 I'would normally, as a normal commerciality, reserve a
[25] position, or try to get them, from their point of view,
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11 Q: Youwereaffectedby the presentation of Roger Sutherton

7 and Mr Donovan.You did not find them pcople that you

@ would wish to work with, did you?

#  A: I'would not have said that at afl. ] mean, some of their

g ideas were good. We researched Mega Match. I would have

1] been very happy to work with Mr Donovan and Mr Sutherton
7 on Mega Maich,

B  Q: Really? I thought you said in your witness statement you
{91 had suffered a loss of credibility or confidence in them

it because they mentioned too short a time period for Mega

(11 Match?

g A: Yes.lmean, when somebody comes and saysto you they
{13] can put on a promotion in six weeks, that is dearly

{14] going to take a lot longer than that, then their

115) credibility goes down,

(161  However, from their track record, I assumed when

171 they had said that, which was a direct response to a

118 question I had said over a meeting table, 1 just assumed

[19] it was their natural enthusiasm to encourage us to take

[201 up the idea, I mean nothing more than that, but it did

{21 indicate some credibility problem. Bear in mind, that

[22] is, 1 think, the first meeting I had had with them.

22 Q: Confidentiality. When you came to the department, did

(241 you have any briefing, or training, or policy given to

[25] you about confidentiality?
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1] to keep an idea for our use later on.

[ As] said yesterday, it was standard industry

B practice that if we told somebody absolutely no, they

#1 would normally go straightaway and tout whatever the
. I61 idea might have been around all our competitors. We knew

{61 that.

7 Q: Did you find Don Marketing buzzy?

® A: Some of their ideas were interesting, some were not,

5 Q: Did you find Roger Sutherton and John Donovan buzzy,

(101 high profile and buzzy?
113 At They got very enthusiastic when they talkedabout some
121 of their ideas, yes.

13 Q: Thatis not what you meant by buzzy, is it?
t141  A: That is part of what I mean by buzzy.
1&g Q: What else did you mean by buzzy, when you used the

{16) expression?

17 A: When I used the expression "buzzy” it encapsulates a
it&) mode of doing business, or an appreach, which will,

(18] include the ideas that they would have, as well asa

[20) manner of presenting them.

1] Q: AndJohnDonovanandRoger Sutherton werenotbuzzy,as
1221 you understood the word?

23] A: Their ideas were good. Their manner of presentation —
124] some of their ideas rather were very good. Their manner

1251 of presentation was not very buzzy, no.
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1 A: No.

iz Q: Was there nothing written down to suggest a-way of
i3 dealing with agencies that came forward to you?

B]  A: No, there was nothing written down. So far as I can
8] remember, there was no standard approach which we all
18] adopted, or which I was briefed on, I mean, I was never

7 briefed on what to do.

B Q: Do you consider that, with hindsight, to have been

8 regrettable?

(o) A: Ithink ideally, such a department would have a

it standard policy for dealing with such things.

112 Q: Same companies do and did at the time. There are
113 documents in discovery from MacDonalds, for example,
(141 saying that ideas were returned unread and sealed. No

18l such policy prevailed at Shell?

1ie1  A: No.

171 @: You can put away volume 5,1 think. If it helps to clear
[1¢] the decks, why do you not put away the files you have in
[19] front of you.

2o A: Okay.

21 Q: Because we are moving onto another file now,a different
{221 time of event,

e MR JUSTICE LADDIE: Have you finished on the 24th, the
[24] Sainsburys letters?

251 MR COX: No, my Lord, no.
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{1 MR JUSTICE LADDIE: So I will clear everything away and
{2 start from scratch.

B MR COX: Yes,my Lord, I suggest so,

#  Volume 7, pleasc, once you have cleared away,

B 2976.

18]  A: Sorry, that was file 77

m  Q: File 7, please. Now, during 1993, you had had the

i&1 unpleasant shock, I suppose, to you of realising from

{9 18th june onwards that Mr Donovan was, or felt,
[10] aggrieved, because he believed - and I make it clear

1111 still does, but this case is not concerned with that -

112 that you had used a Nintendo pramotion that he had

113] promoted to you.

141 Asyou know, between 18th June and November 1993,
118 you, I think, had had discussions with various people

16t ‘within Shell including the legal department about that

p171 claim, correct?

(18]  A: So far as I recall, yes,

(g Q: On 19th November,after a number of conversations with
~~20] you and Mr Watson, Mr Donovan wrote to Mr David Watson
{211 this letter. He attached a copy of the Shell letter
[22) covering joint rights to the Make Money promotion.

31 You had said to Mr Donovan - we can look at it if

4 you like, but I am sure you remember - during the
[25) course of one of the conversations in June that you felt
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1] envisaged as having big appeal?

2 A: Yes.

@  Q: It would draw people's attention in?

¥ A: Itwouldattractalarge number of people and we would

5 geta large number of names to launch the database with,
g yes. Logically, it fitted nicely.

M  Q: So the plan was ~ do you dispute this, because if you
&1 do I will have to go to another document, if you want to
@ sec it, do, but there is a document from Option One in

1o 1993, saying "the plan is always that we will nin Make

111] Money immediately before the Hercules launch™

121 A: Icannotrememberwhen thatbecame the detailed plan but
131

4  Q: Consistent with what you are -

{151 A: Itis logical, yes, consistent.

(161 Q: So,as of June, would you say that had become the plan?
nn A: As of June?

e Q: 1993.

(sl A: As] said just now, I do not recall when that became the

120 plan. Make Money was always going to be one of the

[21] promotions which we wanted to rerun at some stage.

27 Q: Andsowhenyousaidto MrDonovanin June,"We could go
{23 out and do that without reference to you', it is because

{24) you had in mind that you may well be going to, that is

[26] to say run Make Money?
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[1) you could run Make Moncy without reference to Mr
2] Donovan? -
Pl A: Yes, Idid say that. I had no reason to believe anything
M) else at the time.
B  Q: Right. Mr Donovan, having originally been concerned
(6] about Nintendo, becamne also concerned about Make Money,
7 you know that?
11 A: I know that.
1 O: Andhadhad conversations with Mr Watson concerning Make
[10) Money.This letter, responding to those things, deals
{11) first with Make Moncy, referring to various documents
(12 and the history of Make Money. Middle paragraph to
(13] cowmmission and the terms of payment.
4 “Like Andrew Lazenby, you expressed some doubt
{16] over our proprietary claim to the Mega Match concept.”
(1§)  Pausc there. It was always intended, was it not,
(¥ certainly by November 1993, that Make Money would
[18] precede any Hercules roll-out?
1tg]  A: It was one of the plans, onc of the stronger ideas. I
[20) mean, in fact Make Money was one of the first things

[11 A: T cannot remember how Make Money came up io the
[2] conversation, but that is logical, yes. ‘
Bl Q: Youknew, which is why you said to Mr Donovan, "We do
¥] not need you for Make Money", that Make Money featured

[6} significantly in the preliminary plans for Hercules?

6] A: 1donot think I did know at that stage. 1 do not recail
7] when it became entrenched. It was clearly one of the

[8) many ideas we had. As the best promotion we had ever

[9] had, it was always going to be one of the ones we wanted

[10] to look at and run again at some stage.

11 Q: So it may have had a use pre-Hercules?

21 A: It may well.

(31 Q: Byjune.

14 Q: And so, by 19th November, dealing with the context of
18] the letter again:

(6]  "Like Andrew Lazenby, you expressed some doubt

[17) over our proprietary claim to the Mega Match concept,

118 involving retailers in different trades, participating

{19] in a single promotion with a common promational

[20) currency.”

211 people suggested we should rerun when I joined the {211 You knew that to be the Mega Match idea, did you
(22 department in 1992.1t had been one of our best, most [22] not?
[23] successful promotions ever. 231 A: Knew what is referred to here?
24 Q: It wasalwaysintended, certainly by November 1993, that 24]  Q: Yes.
125) Make Moncy would precede Hercules because it was 28] A Yes.
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i3 Q: The Mega Match concept?

21 A: It mentions Mega Match, yes.

B Q: "Involving remilers in different trades, participating

#! in a single promotion with 2 common promotional

# currency.”

#  And of course with Mega Match it was a game?

m A Yes

B  Q: Youknewwhat Mega Match was because youhadresearched
@ itin 1992%
pop Ar Yes.

111 Q: "Please note; ] am in possession of a muititude of

1127 documents regarding presentations and contact with Shell

113 over several years, which confirm our rights to that

114] concept. These proposals also cover promotional schemes,

18] whereby the common currency points, vouchers, tokens,

[16] etceteras, are collected, or rewarded at outlets

117 belonging to the various types of retailer participating

{18 in the activity."

rgl  Now, you discussed this letter with Mr Watson, did
~—120] you notf

411 A: T cannot remember; I might have done.

221 Q: Itis nota question of might. It is inconceivable, is

—3) it not, that David Watson, as ‘we see later, would have

41 replied to this letter without first consulting you?

125)  A: It is not inconceivable,
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i) Paul King was talking to Don Marketing when I arrived

f2) about promotions for car washes or shops or something

@ like that. He might have met with them. I do not know. I

#] can only speak so far as I am concerned.

€l  Q: Letme then put a question to you, with which 1 am sure
1§ you will be able to agree.The only meetings in relation

1 to Nintendo, or any, or Now Showing had been with you?

®  A: Ihad been in meetings on my own, as the only

{9 representative of Shell, regarding those subjects with

oy Mr Donovan and Mr Sutherton, yes.

n1  Q: And Mecga Match?

(171 A: And Mega Match, which was the first meeting.

{3 Q: Yes, so it is highly unlikely, when Watson received this
[14] letter, that he would not have at least spoken to you

(ia and discussed his approach to the replies, is it not?

11e]  -A: I do not think it is highty unlikely. It is quite

117 possible he did not talk me because, by that stage, we

[1e] had talked a great deal about the various subjects we

i19] were discussing with Mr Donovan.

zo  Q: Howwould Watson be able to answer the last paragraph?
i A: Icannot speak for how Mr Watson would have answered
[22) this letter.

3] Qi Well, it is talking about the Mega Match concept, which
{24] You personaily were involved with and put out to

[251 research, and then also other promotional schemes,
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(1 Q: Itis highly unlikely?
2z A: I'would not even say it is highly unlikely. It is
@ possible. I cannot remember.
g1 Q: With whom had been the meetings between Shell and Mr
6] Donovan and Mr Sutherton by this time?
8  A: The mectings had been with me. What was actually
™ happening by November 1993 was that David was trying to
18) rclease my time almost exclusively to work on Hercules.
51 Therefore, when Mr Donovan started to talk to us about
(o Nintendo, I was involved at the beginning, When things
[t1) got very heated, particularly berween myself and Mr
(171 Donovan on the phone, Mr Watson decided that it was
13} going to be better if he took over and sorted the
[14] problem out.
s Q: Withwhom badbeenany face-to-face meetings between Don
tie] Marketing Limited and Shell, from 1st February 1992 to
(171 19th November 19937
ne A: Well, certainly with my self. I do not know whether
(61 there had been meetings with Mr King, I cannot speak for
201 who clse might have had meetings. But I had two
{21] meetings, three meectings.
227 Q: The only dealings face-to-face between Shell and Don
{23 Marketing had been through you, face-to-face?
241 A: As]say, I admit [ had meetings with them. It is clear,
1z6) I do not know whether anyone else did. But I know that
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(11 whereby the common currency collected or rewarded.
7]  Now, Watson certainly had no dealings that would
) have enabled him to know what had passed between you and
{41 Don Markcting on that subject, would he?
B  A: Icannotrememberwhether we would have discusseditor
(6] not beforehand. I cannot speak for what Mr Watson would
n have known or not known.
Is]  Q: All right. Let us have a look at the reply, please, 2nd
8 December, 3066: “Dear John". Did you see this letter
110y before it went?
111 A: Ido mot have a clue, I do not remember it at all.
1z Q: Do you not remember when Mr Watson replied to this
(13 letter, dealing with Mega Match and with multi-brand or
t4] multi-retailer loyalty progranames?
f1s A No.AsIjust said, I do not remember the letter. I do
ite] not remember whether David talked to me or not. I do not
1171 know what he was thinking at the time. What he had done
(18} was he had taken on, taken over, responsibility for
(18] speaking to Mr Donovan clearly to enable me to deal
01 full-time with Hercules, He was not consulting me on
[21] every conversation and subject that came up with Mr
1221 Donovan. In fact, I cannot remember dealing with
122 Nintendo or Mr Donovan after June or July until after,
{24] towards the end of the year.

@8 Q: Iam notasking whether you dealt with Mr Donovan.Jam
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{11 asking whether you simply discussed it with your junior

{2 colleague?

8 A: What I am saying is | discussed it at certain times

@ during 1993 I cannot remember when, I cannot remember

5] what was said,

| Q: With Mr Watson?

M A: With Mr Watson, who took over responsibility for sorting

18] out it out with Mr Donovan,

@  G: Perhaps I will be able to ask Mr Watson what he
110) remoembers of these conversations, but let us come onto
f:1] this:

1121 "Thank you for your letter enclosing a copy of the
{13 letter of 3rd June 1991, regarding the 1984 promotion,
(14] based on Make Moncy. It mnay well be you have rights
115 jointly with Shell in respect of design, artwork and

(6] playing picces that were used in the 1984 promotion,
{171 which was based on the Make Money concept.”

e Pause there. Now, you certainly - because as |

119 recollect it is referred to in your evidence - knew and

~20] had been involved in establishing whether Don, as you

21] thought at least, had rights in the Make Money
[22) promotion, had you not?
~9  A: AsIjust said, we discussed it on the phone during

1 June, one of the conversations.As I also said, I knew

{25] no reason to say anything else. I thought it was a Shell
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141 share. On the other hand, Charlie Fox of Option One, his

@ conclusion was Donovan only owned rights over the

@ revamped artwork, and the promotion was based on this

K] basis in April and June.”

5] Now,does that passage mean that you knew of it at

18] the time, or are you simply reciting what you had been

{7 told later?

B  A: I knew that Charlic and Option Onc were investigating
19 it. I was not directly involved with that.

[ Q: Right. Option One were involved; incidentally, why?

{111 A: They were involved in this, I think, because they had a
1121 large degree of professionalism in promotions.

1131 Q: We were working directly with them. We used themona
{141 number of occasions to investigate certain aspects or

(6] features of every promotion we did during 1993 and 1994,
116] as far as can | recall, when we were looking for somecone

(17 to trace ownership, I guess, when the question of

{18] ownership of Make Moncy came up. We certainly in our

He] department had no expertise or knowledge or, indeed, to

{20] some extent, facilities to make such investigations.

211  Therefore, Charlie, I think, got in touch with

[22] Option One, and together they went to try and trace the

(23 audit trail, if you like, of the Make Money promotion.

24  Q: Why not ask the experts who had been responsible for

[25] that, whom you acknowledge to be good at games? Why not
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[1] promotion.
71  Q: Hadyounotbeeninvolved with Option Onein researching
@ whether Donovan, Don Marketing had rights to Make Money?
1 A: I do not think I talked to Option One about that
.18 subject. It was handled by my colleague, Chartie Fox, at
16] the time. This was another of the promotions which, to
[71 enable me to focus on Hercules, we basically gave it
@ over to Charlic when it became more definite that we
) were going to run it.

i) Q: Page 64 of your witness statement, just have a quick

1111 look if you would, paragraph 143 and 144. You are

112 detailing your understanding of the Make Mongey story.

MR JUSTICE LADDIE: Did you say 143?
4 MR COX: 64, my Lord, 143 paragraph.
(15 In order to investigate whether there was any

116] substance to Mr Donovan's allegations, Charlie Fox, of

1171 Option One, carried out investigations into the

118 ownership of the rights to Make Money. It transpired

119} that King had written a letter dated 3rd June to Mt

(207 Donovan, in which he agreed that Don Marketing could
217 work up a promotional concept with a new slant", and you
[22] signed that, Mr King’s letter,

z31  "Cover 500 for ariwork costs and we understand

[24} that this promotional idea remains the sole rights. Mr

1z5] Donovan evidently believed the jetter gave him a half
Page 86

(1) ask Don Marketing?

27 A: Ithink that it is unlikely we would ask someone with
© whom we were in the middle of argument to some extent.
¥ @ But you were not before June, and you already knew by
5 that time that Make Money was likely to be a feature in

18 the roil-out to Hercules. Why not say — because there

i71 is no dispute before 18th June, is there? Answer that

18 question first, please. There is no dispute before 18th

1] June with Don Marketing at all, is there?

f1ap A: No.

{11 @ No.By 18th June, as you have alteady said, you knew
iz that Make Money was going to be an important element in

[13} the run-up to Hercules?

4] A: AsTsaid, Make Money was on the agenda for running —
tig] right from the first day I was in the department

[t€] cveryone was saying we should do it again. It was a

{17) logical progression that we do it at same stage. It was

(18] logical at some stage we should work out how we would do
(19 it, and when we would do it.

2y  Now, my clear understanding at the time, which was

[21] incorrect, because I was not in knowledge of all the

1221 facts, particularly the letter that has been raised

73] here, I thought, personally, that we had the rights to

i24] it. 1 knew the legacy, from our point of view.

25 Q: Forgive me, that is not an answer to my question. You
Page 88

Smith Bernal Rep.(0171-404 1400)

Min-U-Scripte

(24) Page 85 - Page 88



7 [20)

AL Al U0 BALE

July 2, 1999

(1] may well have thought that, but in order to run the

[ promotion, why not get back in touch with Don Marketing,
B the people who devised it, the lawful way of playing it,

u1 and had massive success with it?

El  A: I suspect that by the time we were seriously looking at
161 whether to run it or not, and planning doing the

M logistics planning and so on, then there was some kind

[ of argument with Mr Donovan, but, as far as I remember,

18 we were only really thinking about seriously putting it
(10] together towards the back end of quarter three or
(11 quarter four 1993 is when we started to put it together.
171 Q: You see, it was in fact considered, was it not, going
131 back to Don Marketing in relation to Make Money, even in
[14] late 19937 ’

115 A: It might have been. I cannot remember.

(e Q: Bear with me just a minute. I need te check whether you
1171 were involved with that.
MR JUSTICE LADDIE: Do you want to do that -

e
fe MR COX: My Lord, yes,
MR JUSTICE LADDIE: Mr Lazenby, could you leave court for
{21} the moment, please.
[22) (Matters in Camera)
23] (1.10 pm)
24 (lunch Adjournment)
(261 (2.10 pm)

Page B9

1] paragrapht

121 A: As1 said before lunch I think, I cannot remember

@] whether he consulted me or not and particulaily whether

©] he asked me or showed e this particular paragraph. He

5 was dealing directly with Mr Donovan on all of these

[6] issues by this stage and, as far as I can recall, I ' was

™ not very involved. I was focussing on Hercules.

B Q: How would MrWatson have been able to know the

19 information that he could base his remarks, "You may

[10) have rights over some particular promotions based on the
i11j concept of various retailers using a common promotional

112] currency but not over the concept itself”, where would

113] he have been able to get that information, if not from

{141 you?

i15)  A: Idonotknow where he got that information from. I did
(18] not write the letter,

1171 Q: He could only be talking, could he not, of the Megamatch
118 concept and the multibrand loyalty concept?

ng A I do not know what he was talking about. He mentions
{20) the Megamatch concept. He does not mention anything

21 else.

2z2] Q: What he says is:

1231 “You may have rights over some particular

{24] promotions ..." ’

28]  Inthe plural. Do you see that?
Page 91

[ MR COX: MrLazenby,doyou have theletter of 2nd December
[2 still in front of you?
@  A: Yes, the one to John Donovan from Shell UK, yes.
¥ Q: Yes, 3066. Could we continue looking at that,
6] I had asked you questions about the first two
(6] paragraphs. That subject was continued in the third
7] paragraph:
& “Although you may have some rights as outlined
[© above, those rights would not in any event extend to a
{10) scheme, rule or method for playing the game or to the
. [11) original concept for the promotion. I note the last
112) paragraph of your letter regarding the Mcgamatch concept
113 but do not, however, entirely understand your position.
(14] You may have rights over same particular promotions
{18 based on the concept of various retailers using a common
i16] pramotional currency. But you cannot have any rights
(17) over the concept itself and there have been many such
1 schemes alrcady. One that readily springs to mind is
" 19] the Air Miles promotion.”
[z MrWatson is telling Mr Donovan in that
121} paragraph that he is not entirely understanding the
[22] position, but that he may have rights over some
(28 particular promotions based on the concept of retailers
[24] using a common promoticnal CUrresICy. Are you saying
(5] that he did not speak to you before he wrote that
Page 90

M  A: Yes.

] Qi "..based on the concept of various rewilers ..."

Bl The only two promotions based on that concept put

i1 forward to you, Mr Lazenby, or indeed to Shell, were the

161 Megamatch concept and the multibrand loyalty concept,

6] were they not?

7 A: Well,as I say, I have absolutely no recollection that

1@ Mr Donovan put the multibrand loyalty concept to us.

19 That had certainly been put forward to us by GHA insofar
[iq] as this line, as I can read it, is quite general.

[ Q: Inconfidence GHA had put forward to you something we
[12] have looked at. But, from Mr Donovan, the only

{13] promotion or promotions that had been put forward to you
(141 which dealt with retailers using a2 common promotional

i16] currency were the Megamatch concept ~ that was

(16 on¢ - and the multibrand loyalty concept: that was two,

[17] ‘was it not?

te A I'will say again ~ I have said it before - I agree

197 with you Megamatch. I have absolutely no recollection

201 of Mr Donovan ever putting forward a multibrand retailer
{21 loyalty concept to us. It was not samething which has

{22) ever been associated in my mind with Mr Donovan or his
23] company. It has never been associated, His company is

[24] a games company,

25 Q: I thought you at least accepted that you had had
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11 Concept Four?
i1 A: No,Isaid itis possibie that T had badit. 1 hada
[# variety of them at the time. It is in their files, so
41 there is no reason to believe I had not had it and could
81 not have possibly seen it.
81  Q: Let us just base ourselves for now on the multibrand
M loyalty concept idea in Concept Four, The only two
[e1 promotions that could correspond with that last
[9) paragraph are Mcgamatch and the multibrand loyalty
[10] concept, are they not?
i1 A: Idonotknowwhat MrWatson hadin hismindwhen he was
[121 writing this letter or this paragraph.I did not write
113 it. I do not know what he was thinking about or what he
t14t had in his roind.
(151 Q: Unless he had the multibrand loyaity concept in mind,
{+6 what on carth did he mecan when he goes on to say, do you
(171 think, based on your knowledge:
(g "Youmay have rights over some particular
(191 promotions based on the concept of various retailers

~Tv201 using a common promotional currency.”

izt A: I do not know.
271 @: You discussed with him surely what your dealings had
"9 been with John Donovan and Roger Sotherton before this
J letter?
261 A: I had discussed with David Watson on a number of
Page 93

111 scheme, were you not?

7 A: We were on the verge of having it signed off. Again,
71 1 do not know if T ever saw this letter, I cannot

¥ remember anything about it. Mr Watson was dealing with
@ this particular subject with no reference to we by this

6] stage,

7 Q: You think with no reference to you?

18l A: Hemight have referred tome, butl cannotremember at
te] all. He was dealing with it from his own point of view.

1163 Q: Then he writes back the letter at 3066:

11 "You may have rights over some particalar

2] promotions based on the concept of retailers but not the
13 concept itself. One that readily springs to mind is the

{141 Air Miles promotion.”

(18  Air Miles has nothing to do with the game, does

(16} it?

p7 A: No.

[ Qi So,'when Mr Watson writes and refers here to Air Miles,

119 he plainly has in mind a non-game multiretailer scheme,

120] does he not? When he writes:

211 "One that readily springs to mind is the Air Miles

[22] promotion”, he is plainly not referring to a game there,

{23 is he?

221  A: When he refers to Air Miles, he is clearly not referring

[28] to a game. It Jooks to me like he is giving an example
Page €5

[1] occasions the dealings that I had had with Mr Donovan in
[2] the period whilst I was in the Promotions Department.
[31 Nothing specifically stands out about the period before
] or in the months before this promotion in particular,
- [6 I handed the dealing with Mr Donovan over to David
(6] because it was a more contentious issue which management
M would want to deal with and David wanted to relcase me
g to focus on Hercules.
4 Q: Keep your finger, if you would, at 3066 and have a look
(107 back at 2976.This letter at 2976 must have rung alarm
(11] bells surely in the department? Because what Mr Donovan
[12] is asserting, albeit only in the last four lines of this
[131 letter, is that, quite apart and additional from
[14]1 Megamatch, his proposals also covered:
[18] "... promotional schemes whercby the common
(1] currency is collected or rewarded at outlets belonging
(17] to the various types of retailer participating in the
(18] activity." .
e Soitis not just the Megamatch concept, it is
{201 also a promotional scheme:
(21] "... whereby the common currency is collected or
122 rewarded at outlets belonging to the various types of
(28 retailer participating in the activity,"
241  That must have rung bells. Because, at that time,
[26) you were engaged and embarked upon exactly such a
Page 92

11] of another scheme that is in the public arena where a

12} variety of retailers are using the same currency. That

[3] is the logic of the sentence. He is talking about

¥; promotional currencies and whether the simple fact of
[} using a promotional currency shared by a number of

18] retailers it is possible to own that property. So far

71 as I can see.

#  Q: Itis nota question of ownership. That may be cur
i8] difficulty here. But I repeat: it is clear, is it not,

o that Mr Watsaon is addressing the question of whether or
[11] not Mr Donovan was able to have a claim in relation to a
12) loyalty scheme using multiretailers issuing a common
['3 currency?

[14;  A: He doesnot say a loyalty scheme. You are making an
lig] assumption that he is linking Air Miles with the concept
(16 that he is mentioning in the sentence before. I could

7] mot possibly say what he had in his mind, or confirm or
&1 deny your assumption there.

&1 Q: Let me ask you straightforwardly: is it not the casc
fa; that you spoke to Mr Watson at this point and told him
{1} that there had indeed been a presentation which had

22 included a multiretailer loyalty scheme?

(23  A: No,absolutely not. If you mean from Mr Donovan?
241 Q: Imean from Don Marketing, yes.
28] A: At this stage the fact of - as I say, I have no
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11 recollection at all of ever talking about this stuff

121 with Mr Donovan, At this stage the fact was the same,

B Q: With Mr Watson -

1) A: At this stage that fact was the same.Therefore, I am
15 sure that Mr Watson consulted me at the time. We always
6] talked on a regular basis, sometimes a few times a day.

i I cannot remember every time he talked to me, I canmot
il rememober the details of it. There is no reason, if

191 I had forgotten or was never aware that T had talked to
10y Mr Donovan in any detail about such things, then there
[11] is no reason why 1 might have mentioned it or might
{i2] not.1 do not know why David wrote these things in this
13 letter.

[143
115) he was concerned that you were about to launch, or
1i6) rather, you were deeply involved in launching a

Q: 1 simply suggest to you that the reason why is because

71 multibrand loyalty concept and he saw that Mr Donovan

(i8] appeared to be suggesting that he maintained a claim to

191 such a concept. And that he would have had to have
~zg] discussed that with you in order to compose this letter;

21} is that not right?

fzz)  A: Which bit?

-«  Q: The last paragraph of it.

[1 you denied any knowledge of the previous two - or any

121 recollection of the previous two letters. But certainty

@ you dealt with this one and, in order to deal with this

¥ one, surcly you would have seen the correspondence which
B had ensued beforehand?

i1  A:Icannot remember or not whether I saw the previous
7 correspondence. ] am sorry. I cannot remember.

B Q: Let us bave a look at this letter:

1 "Dear David, thank you for your letter dated

(1] 2nd December ...", and we know that you saw this letter:
1111 “..the content of which I have read with

112 interest.”

1131 So, the moment you were asked to deal with

{147 replying to this letter, you would have seen it referred

18] to a letter —Watson'’s letter — of 2nd December, would

{16} you not?

7 A Iknewthere hadbeen ongoing correspondence and contact
18] between Mr Watson and Mr Donovan, yés.

t1e  Q: When you replied to it, would you not at least have
(20] looked at the letter of 2nd December?

217 A: 1mmay have done, or I may not. I cannot remember, It
[22] may help if I look at the letter that I sent.

128  Q: Let us deal with this onc first, if we may:

. A No,which bit of your sentence are you asking me is [24] "...The content of which I have read with
1251 right or not? {25} interest."
Paga 87 Page 99
(11 Q: That he would have had to have discussed it with you 1l  He expresses the forlorn hope:
{71 before writing the last paragraph? 21 "Prior to the current dispute, I had hoped Sheil

Bl
#1 why he wrote that, He might have talked to me about
_.-.[B it. He might not. I cannot remember. Sorry,
8
71 1 think you did see this letter, did you not? You
17 disclaim all knowledge of having scen the two earlier
. letters in this chain, but you did see, did you not,
(10 20th December 1993, which is the answer to the letter?
(111 A: Ithink I ended up having to deal with this letter.

A: I do not know who he discussed it with. I do not know

Q: Could you move on to 3214, please.This is the answer,

1z Q: Indeed you did, Mr Lazenby,

13 A: The ones beforchand, I was not consulted before t.hcy
141 were sent or may have been. I cannot remember,

its)  Q: Thatis what I want to suggest to you: again, are you

(e really doing your best to help the court? Bccause you
(17 replied to this letter, did you not?

« 18] At Ircplied to this letter and I am definitely doing my
[ts] very best to reply to the court, These are all matters

[20) ‘which are some years ago, at a time when there was a lot

i21] of activity going on. Many, many agencies were coming
122) to us with all sorts of ideas and all sorts of people

(231 were speaking to us all the time, ] am doing oy best to
[24] remember. It is very difficult, however,

251 Q: I can understand the difficulties of recollection. But

Page 98

R would have wanted us 1o be involved [in the game]. My
K] comments regarding the Make Money game ... were made in
i6] reply to Mr Lazenby's unprovoked assertion that Shell

5] could run these promotions without any involvement by
7 Don Marketing,"

@1 Moving on down:

1 "I provided the copy letter and some further

(10 background information just to illustrate how

(1] inappropriate it was for Andrew Lazenby to be so

it2) dismissive, However, uniess Shell is actively

113 considering running one of the relevant promotions, it
4] seems to mme that further discussion is unwarranted at
i*6) the momeant, Discussions relevant to a particular

(18 concept could be undertaken at the appropriate time,

(7 should it ever becorme necessary."

18] So that is the answer Mr Watson’s letter gets

118] back; all right?

20 A: Yes.

21 Q: Youwere asked to answer that, were you not? Because

[22) Mr Watson left at the end of December; correct?
23  A: MrWatson left at the end of December, The letter
[24] needed am answer. I cannot remember whether I was asked

i25) to respond to it or how that happened. But I did
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1) respond to it.

7 Q: You did.If you leok at voluime 8 at 3740,

B (2.30 pm)

¥  There you will scc your reply; 17th February 1994.

| So quite a while later in fact?

®  A: Yes.

7  Q: Theletter fromMrDonovanhadbeen on 20thDecemberand
i8] you are writing back here on 17th February?

i1 A: Correct.
11 Q: "Dear Mr Donovan, thank you for your letter of
{111 20th December 1993.As you know, David Watson has left
117] Shell UK to take up a post with Shell International and
(13} your letter has been passed to me for attention. I am

[14] not sure I am able to add much to David’s letter of

1151 2nd December. This basically set out the legal position
(i8] in respect of the Make Money concept. The concept

(17 itself predates your involvement in the 1984 promotion
(18] and, therefore, you have no proprietary rights in the

{19} game concept, although you may have some rights in the

- 120) design, artwork and playing picces which were used in

121 the 1984 game. Those rights would not, in any event,

22 extend to the scheme rules or method of playing the

23 game."

«41  If you have open with you already number 3214,

125) fram 20th December ~
Page 101

1M actually remember. I have not looked at this for a2

120 while. But the final paragraph here is talking later,

@ when we are thinking about using other promotions. It

1) could relate to the 2nd December letter. I do not

5] know. I have not looked at this letter since I sent it,

161 I do not think.

M Q: Let me be fair to you, because I think it is important.
181 It is dealing, is it not, with the last paragraph of

19 20th December 19937

v A: Itis,
11 Q: Which says:
(g "Unless Shell is actively considering running one

13 of the relevant promotions” — one of the relevant

[14] promotions ~ “it scems to me that further discussion is
(16} unwarranted at this moment. Discussions relevant to a

{16] particular concept could be undertaken at the

{7 appropriate time, should it ever become necessary.”

(t&  So, when you say, 'T am not certain of the

(19 relevance of the final paragraph”, it appears it is that

[20] paragraph you are uncertain about? ‘
211 A: Itis that paragraph I am looking at and, from reading
[22) the first sentence, I think it looks as though I am not

(23 clear what is.being talked about here. Because, if you

[24) take it on its own, it is quite a general, unspecific

(5] paragraph.
Page 103

m A: Yes.
@  Q: - youare dealing with matters that Mr Watson had dealt
2 with and plainly had seen his 2od December letter, had
4] you not? )
5] A: 1looks as though I had, yes,
. 1B @Q: Itis inconceivable that you had not, unless you were
7 just misrepresenting it. Because, in order to
@ say, "l am not sure I am able to add much”, you must
i8] have read it. "This basically set out the legal
{10 position”, and then you go on:
111} "Therefore, I am not certain of the relevance of
[12] the final paragraph of your letter. In that, given the
113 example of Make Money, there is no proprietary right in
[14] the concept.”
i8]  What did you mean when you szid you are not sure
11g] of the relevance of the final paragraph of the letter?
71 A: Iam sorry,I have not looked at this letter for a
(18] while. “
rng Qi Quite. You have the letter of 20th December that you
[20; are replying to?
1] A: Yes.
221 Q: What did you mean?
23 A: It]ooks like - reading through my paragraph - again,
1247 I am referring back to the proprietary rights in the
i28] principle of using multiple currencies. I cannot
Page 102

11 Q: But did you not appreciate that what Mr Donovan was
[21 saying is: "I would need to be consulted by Shell before
B you ran Make Moncy, the Megamatch concept and any scheme
B involving multiretailers issuing a common currency at

6) each of its sites"?

&1 A No.

m @ I have not put it very well. Let us go back to the

i8] letter of 19th November, please. I want you to

i8] understand what I am putting to you, 2976 in the same
(107 volume. The last parageaph of that document. You must,
i11] I suggest to you, have seen this document to make your
[12) answer on 17th February. It would have been natural,
13 surely, to ook at the chain of correspondence, would it
{141 not?

18] A: I cannot remember whether T saw the chain of

1'§] correspondence. It looks as though I saw certainly the
1171 letter of 2nd December. So far as I can recall,

tte) Mr Watson was dealing with Mr Donovan regarding Make
119 Money.

[200  Q: But,if you had read it — have a look at the last

[21] paragraph. He mentions his rights to Megamatch. Then
1227 he says:

23 "..also promotional schemes whereby the common
[24] currency [points et cetera] are coflected or rewarded at

[25) outlets belonging to the various types of retailer
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|1 participating in the activity."
21  If you had read that, you would have recognised
¥ the possibility, would you not, that it applied to a
@) multibrand loyalty concept?
B  A: That is in the most gencral sensc ~
7  Q: Ina very general sense?
1 A: - referring to a multibrand loyalty concept.] am not
{8) sure that I read this letter.
gt Q: Right
1o A: I have no memory of reading it. In the handover from
{191 MrWatson to wherever this correspondence went, I do not
1121 know where it was all put.
(181 Q: MrWatson then replies saying, “You do not have rights
{14) to that general concept. Look at Air Miles", and you
(15 then take up the correspondence in February saying, "You
{161 have no rights to Make Money", and you are not sure of
(171 the relevance of his final paragraph. Is the position
[18] not that you knew by then quite well that Mr Donovan was
119] suggesting that he had rights to a scheme that

- 120] could - and when I say "rights", I mean in the loosest

(211 sense ~ he had a claim upon a scheme that wasa

122) mulitiretailer foyalty scheme?

=g A: No,Idid not know quite well at all. It was not in my
A) mind for any moment, so far as I can remember, in the

(28] relevant period. It looks to me like my response was on
Page 105

] origjnals.
@ MR JUSTICE LADDIE: I am sure there is nothing sinister in

@ it

¥ MR COX: I am prepared to accept it.
51 MR JUSTICE LADDIE: Who made up these photocopies?
¥ MR COX: I do not know.They were supplied to us by the

71 defendant. My learned friend is telling me that I have
8] been supplied with the wrong bundie. In any event, let
9] us proceed.

o]  Mr Lazenby, may I then ask you, with my apologics,
[11] to go to 94, which is, we hope -

112) (2.45 pm).

iisi MR JUSTICE LADDIE: It is volume 12.

(4] MB COX: It is volume 12, my Lord, yes. Page 5548.

1s  16th February 1994. 5549, the middle of the page,

116] Don Marketing:

i#71  "Shot down Nintendo ~

pe1  A: Sorry -

(9  Q: This is your note, is it?

20 A: This is my note. It is my writing. It says, "Shut down

211 Nintendo".

221 @Q: "Shutdown Nintendo, establish position on Make Money,
29 ditto, ditto, multiretailer promos.”

124 Do you sce that?

25 A: Yes.
Pags 107

{1] the basis of David Watson's 2nd December letter and
(2 reading of that indicates reference to Make Money and to
[ the ownership of issuing points or whatever, or game
41 pieces, from multiretailers, He uses the example of
[5] Air Miles. I am probably building on that. But
(6] I honestly cannot remember what I had in my mind.
m  Q: You knew quite well. You thought, I suggest to you,
18 that Mr Donovan had stumbled on exactly the right
a1 target, did you not? That he was maintaining a right to
(10 2 multiretailer concept that you were busy embarked upon
(1] implementing?
nz A: No.
113 Q: You knew that quite well by 17th?
141 A: You keep suggesting that. [ keep having to say, "I do
[15] not know that. I did not know that”.
{16  Q: Really? Have a look at your diary, please.
771 16th February 19947
18] MR JUSTICE LADDIE: Which volume?
1191 MR COX: My Lord, I think it is volume 13.
20 Itdoes not appear to be in the copy,my Losd.
21 Iapologise for that. Strangely, my Lord, it is not in
(22 the copy your Lordship has. If your Lordship turns to
(23 6017.But 6018 is copied. But there is a missing
(241 page which has not been copicd. Which I had not
28] previously detected, because I have been looking at the
Page 106

i1 Q: Youknew quite well that Mr Donovan wasasserting claims
[2) to a multiretailer promotions. You were in the process

(@ of establishing the position, were you not?

#1 A: Whenyoureadthe variousletters thatyou have drawnmy
[5] attention to, it seems now to be clear.

1  Q: What do you mean "now"?

7  A: Well,onreading them through now. I cannot remember
[® reading them at the time or looking at them, Or

19 1 cannot remember what I talked to Mr Watson about. But

fie} you have just taken me through them. I am saying, when

{111 you read through them in order like this, it is clear

[12) there is some kind of claim over multiretailer

113 promotions. Which scems to be going beyond Megamatch.

t14; That is what you have just taken me through here in

&) these letters.

18]  Q: You knew it very well. And you have just spent the last
1171 five minutes going blue in the face, I suggest to you,

[18 asserting that you did not know it and that you could

(18] not recollect anything about it?

01 A: I cannot recollect. I still cannot, I have written it

211 down here. Clearly that was on the agenda on

221 17th February.

3] Q: 16th February, I think.

241 A: No,I think that is the 17th. I think these notes refer

i8] to the page after rather than the page before.
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(1  Q: Theyare on the back of 16th February. Which would that

[@ be?

B A: That is referring to notes I made on 17th February.
1 I would normally make notes on the page opposite the

g date.

[6] Qi So,if it is facing the page, it is on the 17th, is it?

m A Yes.

8  Q: Right. “Establish position on multiretailer promos”.

19} So, when you wrote the letter that we have just been
[t01 looking at on 17th February 1994, you knew quite well
{11 that multiretailer promotions were an issue, did you

12 not?
(131 A: Itlooks like I did, yes.

(14  Q: You did indeed. And you chose - you chose - simply to
[15) say: "You have no right in the concept of Make Money",

[16] Sheil would otherwise be free to promote a game based on
[#7] that concept.].e, Make Money?

181 A: That was the best of my knowledge at the time, I think.

{187 We had had the letter, clearly from the correspondence
*. (20] which David had been dealing with, which he had somehow
[21] handed over to me. I cannot remember the process for
[22] handing it over. ] cannot remember what his brief to me
~33] was about that.
24 Q: Why did you not say in the letter:
28 "Furthermore, you do not have any right toa
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11 and implement it - and I had the two things scparate in

2 my mind - on our own.

@  Q: Shall I suggest to you why it was you did not? He had
[ written to Mr Watson, to Shell, to you, meaning

5 Shell, "There is no point in discussing this unless you

18 are going to run one of these promotions”. You, if you

[ had written back saying: "You have no rights in the

1 multibrand loyalty scheme concept idea”, would have

19 tipped him off that you were indeed going to roll out a

1o concept similar to that which you knew he claimed. Is

{11} that not right? ‘

2  A: Icannot say what he would have thought or done asa
113 consequence of anything I might have said.

{41  Q: Tam asking what was in your mind.

1g  A: That is what I am saying. I cannot say what he would
116] have said if I had said something which I did not say.

(17 Q: You did not want to tip him off, did you? You did not
{18] 'want that trouble then, did you?

g A: Aslsay,Idid not say that -

o) Q: Iam asking you. You chose not to saying anything about
[21] it because you knew it would lead to a big row, did you

{221 not?

I A: 1did not know ~ I cannot remember clearly what I was
[24] thinking at the time, I cannot remember why I became

t25) involved with this and I cannot remember which of
Paga 111

[} multiretailer promotion in which there is issuing of
{71 points at each retailer"?
B A: Idonot know.

M Q: Was is that you did not want to tip Mr Donovan off?

&  A: Idonot know.

@  Q: Because, you see, the last time you had done that, on
{7 18th June, and said you could go ahead with Make Money,

19 it had led to all this row, had it not? About Make
1 Money?
fop  A: Well, that is the case, yes. The relationship with

{111 Mr Donovan was — had rapidly gone downhill and we were

(121 having problems by this stage. So, therefore, we had to

113 be careful what we did or did not say to Mr Donovan in

[14] writing or on the phone.

(18  Q: If you had told Mr Donavan that: he had no rights to
(18] multiretailer promotions, he would have suspected that

(171 you were going to run one; is that not right?

(1 A: Idonotknow.Icannot say what he would have thought.
1')  Q: AsIsay, when you told him that in relation to Make
[20; Money, he had become very concerned, had he not? When

[21] you had told him that, if you wanted to, you could run
[22] Make Money without reference to him, he had become
23] concerned?

249  A: Hehadbecome concernedabout Make Moneyindeed.I had

1261 said that we could run it, which meant use the concept
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[4] letters in particular I read. But it was — it all
{2 scemed very confusing at the time. I did not certainly
B know why Mr Donovan seemed to think it was going beyond
1) Megamatch. In my mind, he was a games man. Megamatch
51 was definitely clearly his game. That was the long and
16 the short of it. I would imagine that I was not sure
{71 why he was suggesting anything else,
i8] @ What doyoumean, you would imagine? You knew quite
iq well,
nop A Idid not know quite well.
11 Q: You knew quite well, Mr Lazenby. He had told you. You
112) had Concept Four. At least you accept that, do you not?
i8] A: I cannot add anything to what I have said previously
114] about Concept Four. It was one of many various, vague
115 and some worked up collections of ideas which came in at
{16} the tite. I certainly, by early 1994, would not be able
(17 to remember distinctly something which I had not looked
(&1 at for months, if not years, if I ever did. I certainly
[19) would not be able to remember that after almost two
[20) years on.
1  Q: No.In any event, let us just sce, if we may, how this
127) proceeded. On 3rd March at volume 9A, please.
71 MR JUSTICE LADDIE: Mr Cox, have you finished with this?
29 MR COX: My Lord, yes.

i25] MR JUSTICE LADDIE: May ] ask the witness some questions?
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111 MR COX: My Lord, yes.
21 MR JUSTICE LADDIE: Mr Lazenby, I understand your evidence
B that you cannot remember what you looked at and what you
#) did not fook at. What Mr Cox has been putting to you
&t is, he is suggesting to you that you would have seen the
i) letter. If you were going to take up the correspondence
1 'which had been initially dealt with by Mr Watson, it
18] only made sense for you to actually look at all the
8] correspondence to see what you were getting into. That
[10} is what is put to you. As I understand it, your
[+1] position is you do not recall whether you did or did
[ not?
i A: Yes.
1141 MR JUSTICE LADDIE: I would like you to open page 2976 in
118 file E7.
11 A: Yes. )
{17 MR JUSTICE LADDIE: I want you just to look at that last
[a sentence and imagine you read that Mr Donovan was
(18] claiming rights in promotional schemes. He describes
~~rzq] them as:
211  "..promotional schemes where there is a common
221 currency collected or rewarded at outlets belonging to
3 various types of retailers participating ..."
q  Nothing more, nothing less.

@5  A: Yes.
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111 go to volume 12, your diary.

iz A Yes.

@ MR JUSTICE LADDIE: Page 5549, the one that Mr Cox just put
1] to you:Is that what you think you meant by "establish

& position"? Are you saying that means "find out", as

16] opposcd to "assert™?

m A: Yes.

# MR COX: Do you see the bottom line:

199  "Ourlegal counsel form an opinion ..."
g A: Yes.

{111  Q: You were looking to establish the position with legal
[1g) counsel, were you not?

13 A: It looks like I was. The whole of this subject had got
[14] t0 a stage where we needed to - if we had not already

151 referred to our legal advisors or our legal department,

[t6] then we needed to refer to them on a regular basis,

(171 This looks to me like it was me making 2 note to myself
[18 to ask them what they thought the legal position was —

e Q: On multiretailer promos?

0] A: Icould not say what that refers to. [t might be

211 multiretailer promos. It is more likely to be

221 Make Money. We knew that we were talking to Mr Donovan
(3 about Make Money. It looks to me, from the letters,

i24] that we were not quite sure what Mr Donovan was saying

[25) about multiretailer promos.
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f1 MR JUSTICE LADDIE: Pretend foramoment thatyou had seen
[21 that and you realised that he was making a claim in
@ those very wide terms.
1 A: Yes.
—. Bt MBJUSTICE LADDIE: Mr Cox is saying, from your diary, it
161 looks like you did know that some claim in relation to
71 promotions was being made.
@ A (Witness nods).
7 MR JUSTICE LADDIE: Assumec you had this letter in froat of
11 you in those wide terms, in not referring to it in your
[11] letter on page 3740, were you trying to avoid a dispute
112] ‘with Mr Donovan in relation to that wide claim over a
[13) very wide area of promotional schemes involving multiple
{14 retailers? Is that what you were doing?
1181  A: No,I think, if I read the first sentence, what I am
(18] trying to doisto -
(171 MR JUSTICE LADDIE: The first sentence of what?
ne  A: My letter of 17th February, mamber 3740. It looks to me
(19 like I'am trying to establish quite what Mr Donovan is
o) referring to or trying to say. When I say I am not sure
{211 of the relevance of the final paragraph, all of these
221 things do scem quite general. What I suspect ] am
[23) trying to say there is: "What are you trying to say?" |
{24] am trying to flush that out,
257 MR JUSTICE LADDIE: I sce. Just one other thing. Can you
Page 114

Il Q: Yes. Could you turn to volume 9A, 3809.This is the

121 reply to your letter. You had mentioned nothing in your

[ letter of 17th February about multiretailer promos, had

M1 you?

Bl A: I had not mentioned anything specificaily. I had said

{67 that I did not understand what Mr Donovan was referring

[71 to in his previous letter.

#©  Q: Quite.You had referred specifically to Make Money?

91 A: Which was whatIthought orbelieved the discussion was
{101 about at the time.

(111 Q: That is a little bit different. So are you saying that,

112 from this correspondence, you had thought the discussion

[13) was about Make Moncy?

t14)  A: WhatI'was saying was! knew that Make Moncy was onthe
18] agenda. I did not quite know what else was on the

11€] agenda, and the diary note indicates I was clearly

{17) trying to establish what elsc was being referred to or

[18) what else was on the table,

19 Q: You sec it is a letter dealing particularly with Make
1201 Money, in which it complains that you were going to run
21] it without Don Marketing and that your persistence in
(22 pursuing the matter confirms you were already aware —
[23] this is the second page:

4] "..of the possibility we had of proprietary

[25] interest yet still chose to move forward without
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i1 resolving the matter, It was this very persistence

t21 which gave the game away. While awaiting a response
@ regarding the proposed mecting, we are obtaining

@] specialist counsel’s advice regarding Make Money."

B  So what he is saying there is that, without

@1 resolving any dispute, you just pressed on with Make
71 Money.You can see that is what he is saying, can you
B not?

1 A: Yes,and that would indicate —
[o]  Q: That is true, is it not?
1]  A: That would indicate that - Shell presumably?
Hg  Q: Yes.
113 A: What is true, sorry?

p4] Qi It is true that is exactly what happened: without coming
115 to Mr Donovan, though you knew since the summer of 1993,
{t6] Shell just went ahead and put into programome the running
171 of Make Moncy?

118  A: What is truc is that we wanted to use Make Money.

19 I cannot remember when it was decided, but we wanted

207 to. We belicved, with all the information we had to

21] hand at the time - we had not seen the relevant letters

1221 which came to light later on in 1993 - that we could

23] run it What is also true is that we knew that

24) Mr Donovan had a problem with that of some sort, Of

25 course we continued to develop it, because we wanted to
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11} Don Marketing Position.'“
2 Do you see that?
B  A: Yes.

¥ Q: S0 one of the key actions, even on 15th September 1993,
5 was to finalise the Don Marketing position?

8]  A: This is what I said. We were pushing ahead with doing
[ the promotion, and one of the things we were doing in

{71 the process was trying to determine exactly what

181 Mr Donovan’s position or claim was. We did not know.

o] Qi If you look at 2641 in the same bundle - I think this
(11 is the history you are talking about - this is a note

12 from Fox to Watson 22nd September, a week later:

113 "Cupid and Don Marketing”, therc is then a

[14] reference to some rights. What is being looked at here

i+5] of course were rights such as copyright and patents,

{16} were they not?

171 A: I'was not involved in this part of the process, so

(18 I cannot comment very much. I know at a very general

119 high level sense that the search was going on, driven by

i2e1 Charlie Fox, with Option One helping out. ] was not

2] involved closely at all.

221 Q: "Option One’s view is that Don Marketing donothave a
{28] claim over Cupid. We still need to establish, however,

[24] 'who first introduced Mzake Money to Shell. Was it

125] invented by Shell in 1966 or was it Don Marketing who
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{11 use it, whilst the problem or whatever, the claim that
{2 Mr Donovan had over it, was being sorted out separately.
B Q: Yes. But it was not in fact sorted out. Can I just ask
4] you te look ~ because there were moments along this
{5) road where plaindy it was considered speaking to
g1 Mr Donovan about it?
71 (3-00 pm)
[m  Have a look, if you would, at volume 6, 2609.
i) Note of 15th September 1993, Operation Cupid; that was

(101 the name for Make Money, was it not?

{1 A: Yes.

itz Q: Operation Cupid planned at that time for

1131 1st February to 27th March 19947

4 A: Yes.

118 : "The interim period of eight weeks between the end of

[16] Ajax and the start of Hercules provides a window for

117 Cupid.”

rer 2609 ;

1151  "Researched well in 1991 and 1992 ... means of

120) atiracting loyal competitor customers, retailer

[21] demand ... do not expect Cupid to perform as well as

[22] 1984 because the market was different, but it should

(23] gain market share.”

l24)  If you look at the bottom of the page, you will

125 sec, under onc of the bullets for key actions "Finalise
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] rejigged the idea in 1984 and who reintroduced the

[2) concept? Future action; quiz John Smeddle", he being,

{8 as we know, one of the persons who had worked on it with
#1 Don Marketing in 1984 and previously:

13 "Scek PM's", that is Pamela Marsh, is it not?

& Al Itis.

F1 @ "... PM'slegal approval ... ask John Donovan whether he
i&] will consider working for Shell again in the future.

i8] If "no", please put it in writing,. If “yes", decide if

1% 'we want to use him for Cupid."

11 Idonot know whether you know, do you, that

[12) question was never asked of Mr Donovan?

1g  A: Ido not know. I never asked it.

14 Q: If you will turn in the same bundle to 2668, from Mr Fox
18 to Mr Watson on 1st October 1993,

el A: Sorry, I think this one is from Tim Hannagan to Fox,

(171 Halford and Watson.,

ity Q: Yes, I beg your pardon. It is from
(191 copied to Watson:

20 "Subsequent to our meeting with Howitts, I now

i21] have their preliminary costings. These people are very
(27 experienced in designing (mechanical), printing and
[27] running games promotions, matching halves et cetera.
(241 They have recently run game promotions for Shell Qils,

1251 Shell France and a number of competing cereal and drinks
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{1 manufacturers. I suggest we explore their ability to

21 manage Cupid with us before we start talking to the

@ likes of Don Marketing. After all, these people usually

13 go direct to Howitts to find out what can be done and

i5] then charge us for it. Let me know what you think."

il 1suppose you would say you had no input into

m this?

181  A: I'was not at all closely involved in any of the activity

© over the preparation of Cupid or cstablishing the
{10 position with Mr Donovan.
1111 Q: Right. S0 it would appear at least that consideration
1z had been given to working with or speaking to or

13 resolving the dispute with Don Marketing, but the choice
[t4] 'Was not to do so and to press on, is that right?

18 A: I cannot assume what the string of cvents was. I know
116] we were trying to establish what Mr Donovan’s position
{17) Was. .

18]  Q: So,if we look again at the [etter that is in front of
119] us on 3rd March 1994 to you from Don Marketing?

iz MR JUSTICE LADDIE: Which file, which page?
~~ 211 MR COX: My Lord, put away all the files but 94, my Lord.
221 1am sorry, there is one document I need you to look at

231 before we do that, in volume 6 at 2798.Thisis a
) letter from Withers & Rogers, European Patent Attorneys,

1261 dated 5th October 1993 to a Miss Karen Gillon of
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11 Q: Did you believe that an idea put forward to you, people
21 did not have rights in them? When an agency came to you

@ and proposed an idea to you, did you believe that that

M agency had a right to that idea or not?

®  A: Ido not fully understand what you mean by "rights®, If
[6] an agency put an idea to me, and it was a novel, unusual

7 or unique idea which we had not scen before, then

[ clearly it was their idea and they would get rewarded

19 suitably for it. That was the case with a number of

[10] promotions.

{1l Q: Right When you saw an idea that was not original, or
112} did not strike you as original at the time, you would

{13] write saying so, would you?

n4  A: Onsome occasions | would say so verballyinameeting,
18 On some occasions 1 would write. I do not think,

(6] certainly in 1992, 1 had a standard way of doing it.

117 I explained that I did not have a formal handover or

ti8] briefing about this kind of thing. I was using a

91 logical or sort of straightforward approach which scemed
f20) sensible to me at the time.

211  Q: Do you remember the letter that we discussed of

1z} 31st July 1992 to the Hazell Consultancy?

23 A:r Yes.

@4 Q: That was a letter in which you said to the

1251 Hazell Consultancy in effect, is it not: "We have
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[ Option One. In your witness statement - we need not go
{2 to it - you recite the fact, we have looked at it
@) already, that Option One’s conclusion, and they had
4] researched it, was that there was no rights to Make
5] Money. I think this is a letter to Option One setting
-~ 161 out the opinion of Mr Wright of Withers on the question
71 of Make Money, Which concludes after an analysis of the
{8 Patents Act and trade mark law, if you lock at 2798:
] “There were no rights of that kind in Make
[:c) Money".
[11]  Again, was this opinion — not this specific
(121 opinion, but was the view that there were no rights
(131 consistent with your view all along? As you had said to
{141 Mr Donovan on 18th June?
115 A: Yes,Imean, I knew nothing about the letter that
(18] subscquently came to light. I believed that it
(171 Was — it had been a Shell promotion. I had no reason
] to believe otherwise at that stage.
(18]  Q: What this letter does not address and what your
[20] conversation on 18th June does not address of course is
211 the issue of ideas that are communicated in confidence.
12z} Did you believe in 1992 that, provided there were no
i2%) rights in terms of copyrights or patents, there was no
[24] right in an idea?

i1 already got these ideas and, if we do them, 'we are going

[2 to do them internally."

@ A: Yes, that is what, in effect, that letter said.

#  Q: Did you ever say anything like that after Concept Four
5} had been delivered to you on 14th, or shortly after, of

51 May 19927

7 A: I cannot remember discussing or referring to

181 Concept Four at all or the contents of it at all, Tt

18] was - I do not recall receiving it or reading it. The

(0] content of it is all general stuff which was afl in the

[11) public arena at the time. Now it is clear that it would

1121 not be unique or different from many other things

(131 I'would sce at the time, Since it is in the form of 2

i14] general string of ideas, it is not a worked-up promotion

18] or anything like that, yes,

(g Q: Ifyou read Concept Four, are you saying that you would
(17 have written back saying: "Thanks for it, but, on the

i) other hand, it really is a trite idea. We have already

19) had this pitched to us and you can get this from

[20] anywhere.” :
2] A: If1 had read it, I might or might not have written back
lz2) in that anner. But that is supposition, is it not?

3} @Q: That is having it cvery way, forgive me. Why might you
[24] not?

izs)  A: What do you mean when you say "right/rights"? 28 A: Imight not have had time, I might have been diverted
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1] on other things. I might not have read it. As I said,

121 I cannot remember reading it. I did not respond to

@ cvery piece of paper that came across my desk, whether

14 it was faxed or Eaaailed or presented in documentary

& form or posted.

81  Q: But you never said anything like that to Mr Donovan on
 4th June 1992, did you?

B  A: Icannot remember discussing this at all on 4th June.

© (3.15 pm)
pop  Q: If you would like to put away volume 9A, could we look,
[11] please, at the state of your knowledge at the end of
1121 19927 After 24th November 1992, we have seen that you
17 have telephoned Ms Tim Bonnet concerning Onyx. We have
[14) seen the letter of Sth December 1992 from Senior King,
(15 which says that you are going to take over the project,

(6] and they are looking forward to working with you; you

n7 remember that one?
g A: Yes.

te Qi On 24th December, did you write a note —

{20 volume 3/1356 - to Mr Leggatt?

1 A: Cogrect.

@  Q: It was not part of the Powerpoints setup or system,
@ A: No.

¥ Q: But here you are, on 24th December, referring to,

& cffectively, would you agree with me, full partners, or

6] What came to be called in 1993 full partners, that would

71 be issuers and redeemers, and tactical partners or

{g] associate partners, redeemer-onlys.

9 A Inever used the term tactical or associate partaers,

110 1do not think.

(111 Q: Ithink you did, but we will come back to it. It is

[17) easily done.

(3 A: Inmymind, there were issuers andredeemersor people
{143 who just redeemed. There were reasons why particufar

18 retailers would fit into each category.

e Q: Yes.Would you just take out page 450A again in

(7 file 17 Do you sec the bottom line on that page?

e A: Yes.

g1 Q: "Some other businesses might be linked to the scheme
201 only to the extent of redeeming the promotional

{211 currency.”

211 A: Yes.
12z Qi Mr Leggatt had only recently been in office, had he not? 122 Do you see that?
231  A: I think he had been there for a couple of months by =3 A: Yes,Ido.
47 then. 24  Q: Thatis exactly what you are suggesting to Mr Leggatt
5]  Q: Youwere,in this document, making recommendations to tz51 under option five when you say:
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(11 Mr Leggatt concerning what should happen in the future;
(21 could we just look at it? We have seen it before in
(@ this casc, so we need not perhaps spend a long time on
41 it. You review five options, do you not?
B A: Yes.
61 Q: The last of which you describe as "the ultimate™, It is
7] option 4, electronic points:
@  "..butwith partner promoters both redeeming and
1) issuing electronic points. Each individual partner
{101 promoter will not necessarily both issue and redeem

[11) points."
1z A Yes,
113  Q: When did you build into your thinking the idea that not

114) only would there be 2 group of partner promoters

(18 redeeming and issuing, but there would also be a second

1§ ticr, as it were, of redeemer-onlys?

(17 A: There was no particular time when suddenty I decided
ii8] that. That was a trite part of the promotion, I guess.

its] It was always there, it was part of Collect and Sclect

[2q) from the mid 1980s. We had redeemer-only options with

[2] both, as far as I recall, Little Chef and B&Q, where the

122] points people were collecting in Collect and Select were

(23] taken to the store, albeit they were paper points.

111 "Bach [partner] will not necessarily both issue

[2) and redeem points."

B  In other words, there will be some issuers and

] redeemers and same redcemers-only, is that right?

B  A: Itis the same thing. As I say, redeeming only was a

[61 standard part of - it was well-known in the market.

M Q: Asa separate feature, of course it was well-known in

1) the market, but you have begun to build them together in

[¢) a scheme, have you not?

1q]  A: We have been putting together the scheme, starting with,
(11 I guess, Onyx, but certainly throughout the year. ;
21 G: Mr Lazenby, can I give you an analogy which I hope will
[13) be helpful, or maybe not. Of course, ears, noscs, cyes,

114] lips are all common fo human beings, but it is the way

118] you assemble them together that produces the distinctive

te thing, a human face, is it not? What you had begun to

(171 do by the end of December was assemble features

{18] together, the outlines of a scheme, had you not, in your

[19]1 own mind? '

e A: We had started to do that much earlier in the year

121] actuaily, probably in August, when we were talking to

l27] the six technology suppliers.

23] @: Andthisscheme in yourmind, by 24th December, already

[24  Q: But it was not a Powerpoints idea, as we have discussed [24] had certain features, the ultimate scheme, It would
125 already. i25] have a core group, would it not, of partners?
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(1 A: I'would not have putit - the thinking at that stage
12 would not have put it like that. It would have put it

{3 as some partners were issuing and redeeming points,

¢4 other ones were redeemers-only, who did not want to

18 issuc points; they did not need to issuc points which

{61 had the result of getting loyalty from their customers.

71 That was the clear strategic position from their point

181 of view, and that was clear throughout 1992.

i Q: I'want to define, if I can, the physionomy of this
(10 scheme as at the end of December. We have looked ata
{+1] number of these documents, and plainly you had in mind,
(121 atleastas a good option, 2 Shell-led group of
1131 retailers, did you not?

(14 A: Imean, what this says is a group of retailers. It does
16 mot talk about whether it is Shellled or not. That was

(18] again another trite thing in the market. We would

{7t always lead promotions ourselves. That was the way to
(18] manage them, to handle them, to control them, and that
119} is the nature of how Shell does business.

@o)  Q: 1132 in that bundie, please. We have already looked at
{213 it, but just look at it again. In your mind at this

2] time - and this is August ~

w2z A: The document is not dated.

4]  Q: We have established that the marketing bricf was

25 prepared, you thought, possibly July into August?
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{11 joint venture, I would assume, and the first - it is

2 pointless, really, to make assumptions on how it would

[ go ahead, but you would normally get alongside your

1) other partners and decide who was going to develop it.

5] Other schemes of this sort - Fly Buys in Australia was

1] developed as a joint venture between the three

{7} participating partners from the start. It was not

18] driven by Shell.

[  Q: Did you know about the Fiy Buys in Australia in 19923
oy A: Yes, clearly. Shell was absolutely part of it.I do

[11] not know when I became aware of it or knew about it.
(121 I spoke to the guy who was seconded on to it fram Shell
13} some time during my tenure in promotions, so some time

‘|41 in 1992, 1993, 1994, I became aware of it. I seem to

118 recall actually when I did I was quite surprised they

[ie] were doing something which was quite similar to Air

i*n Miles which we were involved in, and that we did not

(18] know about it already.

g Q: We will come back to that, but can we go to 1356, "the
{2q] ultimate"? You suggest to Mr Leggatt — and by this

{21] time, in your mind, you can have a third party, you can

{22] have equal partnership or you can have Shell-nm and

123) managed, and this scheme is going to have, if it is the

241 ultimate that is adopted, issuers and redeemers, and

{25] redeemers-only, correct?
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111 A: This looks like a preparatory note for the marketing
{2 brief which was used for the six people we selected and
3 talked to in September.
©1  Q: That is it Therefore, in your mind by this time was
57 third parties, possibly issuing and redeeming; then
6] there were these three possibilities:
{n "Shell run/managed scheme. Shell one of some
18] equal participants. Run by third party."
g A: Yes.Those are the three ways that we could have
{10 participated in 2 scheme of this sort.
111 Q: And the equal participants one only creeps in for the
{1z first ime here in this document, as I put to you
13 before.
(141 A: Icannot rememberhowit came in orwhen it camein, but
118 clearly this is a piece of strategic thinking. In a
[16) piece of strategic thinking, you would come up with all
{i7] the options that could possibly have been done. That is
(181 why I would expect to find such an option here.
qie - Qi So in your mind, if you will turn back to 1356, isa
{201 scheme which could be run by a third party; could be all
1211 equal participants; could be Shell owned and managed.
{22) Of course, if it was equal participants, Shell would
[2m still be organising it, because that was the point, was
[24] it not?
281  A: Ifit was equal participants, it would be some kind of
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M A: Yes.
@  Q: And, of course, that is put forward to Mr Leggatt on
B 24th December.
#  A: Yes.This is the thinking from myself and David
5] Watson. We had been working on this, so far as
181 I recall, through just December.
m  Q: The next thing that happens, according to you, is that
[y Option One is brought in, to review what you call the
19 Shell vision, is that not right?
11 A: Well, the next thing that happened was myselfand David
[11] Watson trying to work out how we were going to take this
{17) ahead. Probably we had a discussion with Frank Leggatt,
113) probably we got input from him. I think at that stage,
(141 and certainly from Frank, it became clear that we did
(18 have a mandate to go ahead and do something with this.
i Then at that stage, David and I would have sat
171 down and tried to work through how we were going to take
18 it on. We would have evaluated whereabouts we were,
(18] ‘what our vision was, and looked at how we-were able to
20 take it forward.
1) Q: Right. Let us look again, if you would, at the letter
122) at 4504, which should be open in front of you.
23 A: Yes.
[24  Q: Had you had this letter, you would have read about a

[26] muitibrand loyalty programme on the basis of
Page 132

Smith Bernal Rep.(0171-404 1400)

Min-U-Scripte

(35) Page 129 - Page 132



- 121

g July 2, 1999

{1] a consortium; under “"Muitibrand Loyalty Programme”, with
17 Shell as the lead partner, do you see that?

B A: Whereabouts is it, sorry?
4} Q: Second paragraph,under "Multibrand Loyalty Programme™
B "Asmentioned, if the project proceeds, Shell

61 would be the lead partner in organising the

M consortium ..."

18 A: Isee that.

i @ "...which would consist of a range of retailers, plus
[10] possibly fast moving consumer good brands, and other
(111 businesses, with each partner operating the scheme ofn an
[z exclusive basis within their own market sector.

1]  "The programme could even be set up as a scparate

1141 business venture in which all of the partoners issuing

{5 and redeeming the common promotional currency could

18] share the costs and benefits.”

(171 That is the idea of a partnership sharing costs,

[1a is it not?

i  A: Yes, it looks like that. It is the joint venture option

120y that I mentioned earlier on.

Q: "The partners could issue the currency against

27 a different purchase value, €.g. one point with every

23] £5 ... one point with every £2 ... Some other businesses
4] might be linked to the scheme only to the extent of

25 redeeming the promotional currency.”
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[1) consortium, issuing and redeeming, exclusive in their

[ own sector, with some others assocdiated as redecmers -
] were present in your mind, coalesced together as a

M distinct idea?

€  A: Tt was one of the options which was clearly available.
8 (3.30 pm)

1 Q: Letme get it quite clear so you can understand. By,
18 let us say, 24th November, in your mind, coalesced as a
191 clear idea, was a scheme of an exclusive group of

(10 retailers, Shell-led, right?

i1 A: Do you want me to take them point by point?

1121 Q: One by one.An exclusive group of retailers issuing and
[13) redeeming 2 common Currency.

g A Yes,

i1  Q: You say that was in your mind by 24th November?

(18] - A: Clearly.

i Q: Was it in your mind by 12th May?

1a)  A: That was what had been proposed by GHA at least.

9] Q: Yes.

200  A: So it was clearly in my mind that that was

121 a possibility, and at 12th May, I will remind you,1 was
{22) working on short-term promotions 90 per cent of the
2% time, so I'was not really concerned or thinking about
{24 how a long-term promotion would work.

5 Qi No.So asa result of GHA, you say, in your mind was
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1 That, you agree with me, you suggested to
@ Mr Leggatt on 24th December in that note,
8]  A: As I say, that was something which was standard in the
4] market, and it was indeed in that letter to Mr Leggatt
51 on 24th December.
€ Q: If we turn the page, the Shellled consortium principle
[ is referred to in the second paragraph. Then we have:
181 "Either Don Marketing or Shell"; that is the third
3 paragraph dealing with an approach to Sainsbury’'s. Then
iy the fourth paragraph:
(111 'The proposed multibrand loyalty scheme could
112 utilise plastic swipe cards. In the not oo distant
(131 future, a multipurpose “smart-card’ could not only
[14] process the common promotional currency, but also
it8] provide other functions, including data-capture and even
1e) financial transactions (we have already discussed
(171 possibilities with Barclays Bank). It is possible the
(18] cards could, to some degree, be personalised in terms of
119 design and function to suit the marketing objectives of
[20) individual partners, who could reap the benefits of
[21] shared customer data, shared costs, and unprecedented
t22) advertising exposure at many thousands of retail
[231 outlets.”
[24]  Are you saying that by 24th December, or let us
{26) say 24th November, all of those features ~ a Shell-led
Page 134

1y the idea of an exclusive group of retailers issuing and

[2) redeeming a commaon CUrrency.

B A: That was what GHA had proposed.

@] Qi Indeed it was.,

B A And therefore - that certainly was in my mind.

[  @: Right, so there you had a model, 2 GHA model.

M A: GHA had proposed — if you are looking at just a group
(8) of retailers who are issuing and redeeming, yes, they

18) proposed the model. )

1o Q: So there you have a model, right. I want to see if we
{11 can chart your thinking. By 24th November, you had

{12] moved on to the idea of an exclusive group of retailers
113] issuing and redeeming a common currency, but a second
{14) tier of redeemers-only, had you not?

5] A: Aslexplained before, it was a standard marketing
Ie] activity, I guess, which we had used in the past on

117) frequent occasions, and we had used it frequenty in

18] Collect and Select,

118 @ Whatyou had done, had you not,wasmoveaway fromthe
iz¢] GHA model, at least by 15th January 1993, to something
21) different.

220  A: The GHA model was still on the table at the end of
23 1992, We decided, for a variety of reasons, that GHA

241 'were not the correct people to work with in early 1993,

[25] in the same way as we decided that Senior King were not
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[1] correct at that stage.

2l By that stage, we had a variety of ideas in our

B mind. We knew a variety of promotional activities or
] features of the promotion, and as 1 said yesterday,

15 1 think, the really exciting, innovative part of the

6] whole thing was the technology, that was what was

71 driving our excitement, which enabled us to do all sorts

[ of new and different things.

9  Q: I suggest to you that is just wrong, You were as
ey excited about the promotional idea as you were the
(113 technology, as the documents in 1993 show?

(121 A: The technology was for the first time beginning to be

(13 able to be used, beginning to be accessible, because of
(141 the costs of it. The idea of linking with retailers was

(151 always there, but it could not necessarily have been

(¢ implemented earlier on - although it could have been,
1171 I guess.

18 Q: Letus come to your witness statement, page 17,
(19 paragraph 34, please, because this is an important

. [201 moment which I want to explore with you.You tell the

{211 court that on 15th January, you and Watson had a further

[22] meeting:
23 “We had considered Powerpoints’ and Senior King's
4] proposals further and while we were still interested in

{25} pursuing those ideas, we were not wholly convinced about
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1] suit its needs, was it not?

71 A: That was one of the alternative options, and I do not
et recall that we decided or agreed or had it approved to

i1 do that until nnuch later in the year. That was one of

15 the other ways of doing it.

©  Q: That became your ultimate objective from, if not late
7 1992, certainly very early in 1993, did it not?

@  A: I cannot remember when ~ if you are asking me

{91 personally,I cannot remember when I decided that that
(o) was the best way forward.

(111 Q: What was the Shell vision?

fiz1 A At which stage?

113 Q: At the stage of early 1993, what was the Shell vision
pi4] that you prepared?

18 A: Maybeyoucan refer me toit.J cannotrememberexactly
[16] in detail. :

7 Q: No,Iwant to ask you, please. What was the Shelt

18] vision?

119 A: The Shell vision was a summary of our thinking at that
201 stage, and so far as I can remember, 1 put it together

t21) ‘with David Watson, as part of this process of recouping,
122 regathering, after 1992, when we had done quite a lot of
29 investigation about the technology, and talked to a

{z41 number of suppliers, and where I had got involved in

{26) this particular activity. This was an attempt to put
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(11 either of them. Powerpoints’ proposal was a ready-made

121 package and could not be flexible about Shell’s needs.”
B  Now the model of Powerpoints we have already
#4] examined many times in this trial, and we have seen it.

(5] You are saying there, are you not, that Powerpoints was

" @ not suitable or flexible enough for Shell's needs.

m  A: And there were other reasons why we rejected them as

21 well. For example, we suspected that the cost of it

g1 would be too high; they were building all of the set-up
(101 costs into the price of the points, and therefore we
111 expected it to be more costly for us, There was no
[12] indication that they were going to get any other

(3] partners, and without other partners, there would not be

[14] any point in us launching it. So there were a variety

(18] of reasons why they were becoming increasingly less
|16} interesting to us at that stage.

(1 Q: I did not actually ask you that question.

i8], You agree, I assume, with what you wrote for the
119 purposes of this, that Powerpoints’ proposal was

[201 "a ready-made package and could not be flexible about
[211 Shell's needs™

221 A: That is correct, and that is one of the reasons why they

23] were much less interesting to us at that stage.

241  Q: The alternative model was the mode} ofa consortium, put

{251 together by Shell, Shellded, with the flexibility to
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1] together for ourselves, David and myself, and then
2] comununicate it probably to Frank Leggatt, the ways that
B we could go forward.
¥  Q: At paragraph 38, you say:
5] "T also set out our vision for the next generation
[6 of strategic loyalty promotions.”
71 You bricfed Option One to act as your promotions
i8] agency 1o review this vision. What, as you now recall
191 it, sitting there, was the vision that you communicated
fiof to Option One, and asked them to look at and review?
111 A: Just to pick up one point there, Option One were asked
112 to do four things, which it says there. Reviewing the
(13 vision was one of those four things.
147  What I think the vision was, so far as I can
18] recall, was a long-term scheme, utilising technology,
(18] linked with third parties, with exciting new and
I'7) innovative promotions which would - “promotions”
18] meaning rewards and reward mechanisms, which would be
118} derived from the use of the technology. I think the
[20p vision was quite broad and top level, and we were
t21] looking to put something together along the lines of
{z2] that broad vision.
231 @ During this time, you were in close contact —
[24) certainly, I suggest to you, from late 1992,

5 26th Novernober, when you rang Bonnet about Onyx, you were
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[1] going out with, sodalising with and in close personal

2 contact with people at Option One, were you not?

B  A: Wewere definitely working very closely; we were putting
¥i together concurrently two very major national

5] promotions, I have already said that, I cannot

61 remember, without reference to my diaries, when we

7 actually went out privately, but I was developing 2 good

{8 private relationship with Mr Bonnet as well as a good

157 working relationship.
fi)  Q: By January, you had already in your own mind, if not
1141 before, kicked out GHA and Senior King, had you not?
1z A: Aslexplained, DavidandIlooked at the optionsduring
i3 January, and we decided that both GHA and Scnior King

[14] were not appropriate.

p5]  Q: Youreplacedthem with Option One because you wanted
116; them, Option One, to do no more than check and research
[17] a vision, an idea that you already had, did you not?

pe) At We had a vision, we wanted them to review it, to tell us
119] whether they had any other thoughts or ideas, or whether
[20] that was what they agreed with, because we believed in

" 21 their strategic and pramotional experience at that
22 stage. So we would do that with a good promotions
=3 agency, which we had had experience of by that stage,
1 and we wanted them to do these other three things as

125] well,
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{1 would have no mediator of any scheme, no third party;

[ that you would go direct to the third parties - Shell,

@ or an agency on your behalf ~ and deal with them

@] direct, had you not?

&8 A: I think at this stage, after - I think you are right.

[ At this stage, after a year of talking to all sorts of

™ agencies with absolutely no developments in the concept,
18y David and I saw it as the only way forward, in our

{1 second or third mecting to discuss this, that we would

19 have to do something ourselves if we were going to move
{14} this thing forward at all.

iz  Q: The bricf to Option One; it is suggested for them to:
[13] "... produce a strategic plan and implementation

(141 plan of the marketing offer and the means to present

11g that offer.”

1g - The marketing offer had already been determined by
{17} then, had it not, and there were several third parties

t18f who had at least expressed interest? You knew where you
[19] Were going.

2g  A: 1 have just explained what we saw the vision as, and
1211 this is consistent with that.

2271 Q: And the vision was of a group, a consortiurm, as Shell
[23] called it, of partners, exclusive in their own fields,

[241 issuing and redeeming 2 common currency, was it not?

257 A: 1just explained what I thought the vision was at the
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i Q: Andyouthought,in themeantime, though you hadalready
129 decided that, that you would go down and check out
@ Powerpotnts, just to learn what you could from them, did
¥ you not?
1B A: I'would not put it like that. I think so far as
i1 1recall, David and I both went down to see
71 Powerpoints. 1 cannot remember whether we requested
[ amecting with them or they requested a meeting with
1 us. When we actually went to visit them, which
1:e1 I thought was to be redated to this subject, I have
{111 a feeling that when we got there, they talked to us
[1z] about something completely new and different, same new
{13) technology, as if they had lost interest in what they
1147 had been talking to us about carlier on. They talked to
(151 us about touchscreen technology or something like that,
1161 which was very unrelated,
(17 Q: Volume 4, page 1511. 15th January; this is the meeting
[18] you are dealing with in your witness statement at
[19] paragraph 34, between yourself and Watson:
26  "Option One. Only promos and a bit of PR and
1217 design. We will not allow them to start acting as
[22] ’general strategic consultants’. Not cheap. Same
[23] account team, i.e. Jeremy Taylor and Tim Bonnet. Option
24 One act as intermediary to all of the third parties.”

15 By this time, you had clearly decided that you
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(11 time, yes.

i1 Q: And at the end of that document, you say:

B "DW and Al to visit Powerpoints - get update on

u] where we are - visit their operation, get feel of what

151 they do."

6] At that point, having decided and got as far in

™ your thinking as that, why bother to go and get the feel

11 of what Powerpoints do?

B  A: Idonotknow.Icannot remember the meeting.Icannot
(o) remember discussing these exact words. We certainly

111] needed to finally tie up the ends with them, certainly.

112 So far as I remember, they had not been formally told

(13 that we were not going to go with them at that stage,

141 Q: Mr Lazenby, you never toid them that. You went on
i16) ringing them and telling them that you were stiil

18] talking about it for some weeks after this point, did

{#71 you not?

i1et  A: Icannot remember, .

g  Q: Do you remember a letter in which you explained and
120 regretied and apologised that though they had been

121] selected, you wete not going to do anything with them?
220 A: It sounds like the kind of thing I might have written.

.|z, Q: Well, there is none such. If you can find one, if it

[24] can be found, I would be very grateful to sce ~

251  A: I donot know.
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M Q: Whathappenedin fact was you had already decided to go
1) for a Shellled consortium, I suggest to you. You
©t decided to pop down to Powerpoints to get the feel on
#) what they were doing as a piece of intelligence, did you
5l not?
161 A: Wehadameeting with them. I cannot rememberwhy or
71 ‘what we discussed there, except that they were
[g talking ~ they were far more excited about this new
© touchscreen technology, to the extent that they almost
[io] scemed as if they had forgotten the stuff we were
(1] talking about previously. They were certainly not
[12] actively trying to promote it to us, suggesting that
13 they were talking actively to all sorts of other
(141 retailers, as if the thing was going to take off
{16) imminently.
ne;  Q: By this time, if you will look at 35 in your witness
(17] statement, you did not: )
1ta]  "..feel that Powerpoints were going to provide a
I1gy scheme which met our requirements. By this time, we
. 2y felt sufficiently confident in our understanding of our
2] own market, the other loyalty programmes in the market
1221 and the potential use of technology that with the help
iz3) of Option One, we could produce a scheme specifically

{11 ahead of our competitors.

7 Q: Itwas not just a question of that, it was a question of
[ the promotional framework, was it not? You wanted to be

11 in control of the consortium or of the group - Shedl,

5 1 mean, not you personally. Shell wanted to be in

[ control, or you thought Shell wanted to be in control,

[ of its own group or consortium?

[ A: As1have explained, that was the natural way that Shell
i8] operated in many things that it did, certainly in

(o1 downstream operations, so that would be a natural thing

[11] to do. We had just spent a year, or certainly I had

112} spent half a year working on this, when we had scen

[13] really not a Jot more development of any of the

[14] concepts, the projects which were put forward to us by

& the technology suppliers, with any other third parties.

f1g) - 1 think at this stage we were quite clear that we

17 needed to get moving on this, we nceded to do something
[18 on it, and one clear way of doing that was to take it in

[1g our own hands, with the experience and knowledge that we
1201 had gained, and drive it forward.

217 @: What you wanted to do,] suggest to you, Mr Lazenby, was
2] something different from all of the other competitive

[23) schemes; that I think we have already agreed on.

4] designed for our requirements.” 241 A: Yes.
5] Do you see that? 26 Q: And you perceived as different an exclusive group of
Page 145 Page 147
i1 A: Yes. (1) retailers, Jed by Shell, issuing and redeeming common
21  Q: What were the requirements or nceds which made GHA 2 currency, did you not?

i Powerpoints unsuitable for Shell's involvement?
p1  A: I cannot remember in general, just now speaking cight
[ years on, apart fram the reason I have just said for
{5) them becoming less interesting. So far as I can recall,
{71 there was no indication at all that they were going to
{8 bring in any third parties; the technology that they
g1 ‘were talking about - I am sorry, this is what I am
[0 remembering.
1111 There was n¢ indication at all that they had even
(127 talked to other third parties, so there was a big
[i¥ question mark over whether there was anyone else
{141 interested with them other than ourselves, which was
(18] a major problem for us.The technology that they were
[16] proposing, 5o far as I recall, was Mag Stripe
(17} technology, which by then we had decided was probably
{18] not the best to fneet the marketing needs that we had,
(i8] and it was certainly not going to achieve the leapfrog
[20) step that we needed to get ahead of our competitors.
{211 The technology side was going to be nothing more really
{z2) than matching what competitors had, so far as I recall.
e Q: You criticised GHA for lack of flexibility.
247 A: That is what  am getting at, with the technology side
{251 not being ~ not giving us as much as we needed to get
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B A: That was part of the vision. The truly innovative part
M of it, however, as I said before, was the technology.

"| 15 Use of smart cards, which was why we cailed the

[s] promotion Smart, really was the exciting bit, and

71 enabled us to do all sorts of things which had not been

® paossible previously.

© MR COX: Yes. My Lord, I appreciate that it is rather
(101 early, but I know that if I am given an adjournment now,
{111 I shall be able to be more economical on Monday morning.
112 MR JUSTICE LADDIE: You will finish with this witness on
131 Monday morning?
(141 MR COX: I certainly will, my Lord, yes.
(18 MR JUSTICE LADDIE: Mr Lazenby, I am sorry, it goes on yet
[16] more.You ate in purdah; that means do not discuss this
[17] case with anybody over the weekend. We will adjourn.
18]  Have your clerks been in contact with my clerk
[19; about Monday?
{2m MR COX: My Lord, not yet, but they propose to be so this
{21] afternoon.
2] MR JUSTICE LADDIE: Certainly I have checked my diary.
22 I'willnot be able to be here on Monday afternoon, for
[24} the reasons I explained. I am quite willing, if you

i25) want to, to go through until 2.00 or 1.30.1 suspect it
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[1) is not going to save enough time to make it worthwhile,

[ but if you want to do that, let me know on Monday.

@B  lhave an application on Monday morning, so I do

¥1 not think we can start at 9.30, we may have to start at

1B 10.00, but if your clerks can contact my clerk?

® MR COX: My Lord, they will. My Lord, Wednesday morning,
i with your Lordship’s leave ~

#©1 MR JUSTICE LADDIE: Yes, sure. I am told by my clerk, for
[ what it is worth, Mr Cox, that I have so many
(tq applications on next week that it is unlikely we will be
[11] able to start before 10.00 on any day. I normaily start

iz at 9.30, but I have applications every day except for

113) Friday, at the moment. Anything else, Mr Hobbs?

(149 MRHOBBS: No, my Lord. Your Lordship’s clerk said just
(i8] before we resumed that we would start at 10.00 on

[16] Monday. Is that your Lordship’s understanding?

7 MR JUSTICE LADDIE: Fine. If my dlerk said it - I do what
(e my clerk says.

18 3.50 pm)

oy (Court adjourned until 10.00 am

(21 on Monday, 5th July 1999)

[22)

3]

]

(28
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